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Somalia is one of the most unstable states in Africa, and this instability is the result of power-
political rivalries, due to the historical influences of different eras. Three separate entities with
the capacity to influence the state can be distinguished: the oldest is the Somali clan system and
hence the clans, followed by the current end product of the significant Islamic expansion in the
region, the jihadist organisation al-Shabaab, and finally the Somali government, which is the
main enforcer of the federal state apparatus. My aim is to examine the triad’s relationship and the
extent of their power from a legal and state-theoretical perspective, which requires a descriptive
analysis of the actors in order to reveal their legal and state-theoretical implications. The study
concludes that all three actors are in varying relationships with each other, which may be a hostile
relationship or a state of dependency, and this is at the root of Somalia’s instability, the resolution
of which will be a long-term process.
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INTRODUCTION

Figure 1: Map of Somalia and its seven Federal Member States (FMS)
Source: ISP 2021

As the map in Figure 1 shows, Somalia lies in the Horn of Africa, bordering Kenya,
Ethiopia and Djibouti. The country is poor in mineral resources and is not strategically
important in terms of natural resources. However, its geographic and geopolitical location
makes it an essential player, as it lies on the African coast of the Gulf of Aden, an important
stage on one of the world’s busiest shipping routes. However, in recent decades, the coastal
country has become synonymous with chaos. Somalia has met the criteria for a fragile
state, as shown by the fact that it ranks second worst in the 2022 Fragile State Index, ahead
of only one country, civil war-ravaged Yemen.? Since 2004, Somalia has been governed
under a federal structure, which has not been able to fully alleviate inter-clan tensions and

2 Fund For Peace 2022: 7.
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Figure 2: The three main actors in Somalia and their relationship to each other
Source: compiled by the author

a generalised distrust in the state. This is compounded by two other factors. One is the
presence of al-Shabaab, which is still able to maintain a presence in rural areas. The other
is perhaps partly a consequence of the former, in that the state has only a limited ability
to exercise its authority beyond the capital, Mogadishu.’ Both of these factors are further
affected by a particularity of Somali society: clanism.

This paper examines the roots of the instability in Somalia from a legal and state theory
perspective, highlighting and explaining the problem illustrated in Figure 2 below, namely
the presence of multiple actors in the Somali administration. The figure illustrates that this
is a multidimensional problem, and the analysis is further complicated by the fact that all
three actors are in a mutual relationship with each other, which can be both hostile and
interdependent.

The paper concludes by suggesting an answer to the question of why Somalia cannot
escape the chains of instability and why the international community cannot afford to leave
Somalia in this condition. In order to answer this question, it is first necessary to examine
the three actors, to demonstrate how all three actors have a significant capacity to influ-
ence the life of the Somali state. The scope of the study only allows us to approach this kind
of influence from a legal and state-theoretical perspective, which requires an outline of the
judicial systems of the three actors, the identification of their legal frameworks and the dis-
semination of these remedies.

From a state-theoretical point of view, it is interesting to note that there are three actors
in the region with the capacity to influence states. It is also worth considering the physical
and population size of these actors, which of them dominate urban and which rural areas,
and exploring the possible reasons for this. I would like to stress that this study focuses on

*>  NOGUEIRA PINTO 2022.
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the southern part of Somalia, which is the cradle of decades of instability and the site of the
main power struggles between actors.

THE MAIN ACTORS IN SOMALIA

Figure 2 shows in simplified form the three actors and their relationship and interdepen-
dence. The emergence of such a situation is quite unique and is due not only to the civil war
that broke out in 1991, but also to the preceding Siad Barre dictatorship (1969-1991), as well
as the processes of decolonisation and colonialism.

The clan system

The Somalis are spread across an area that stretches from the Indian Ocean to the eastern
highlands of Ethiopia and from the Gulf of Aden to the northern part of Kenya, beyond
the borders of Somalia. They are the most extensive population in the Horn of Africa.
Ethnologically, the Somalis are a segmented society.* This means that they are divided into
a number of segments or lineages based on their genealogical distance from a common
ancestor, which is the basis of a particular social structure, the clan system.

The role of clans and the system that unites them is so fundamental to society that they
are an inescapable feature of Somalia. For a Somali, clan affiliation is the most important
link to other Somalis, as this bond goes back hundreds of years.® The clan system itself is
based on kinship and a specific social contract that defines the conditions of collective
unity within and between patrilineal clans. At the basis of all this is a common ances-
tor, which determines the affiliation of relatives to particular clans. Each Somali belongs
to a genealogical lineage that also functions as a basic political unit. At the top of the sys-
tem are four major clan families:” the Dir, the Darood, the Hawiye and the Rahanweyn.?

Each of these four groupings is divided into ten to twenty clans, which are further divided
into dozens of sub-clans. In a country where virtually everyone shares the same religion,
language and ethnic origin, clan membership is the main characteristic that distinguishes
one person from another. This is the main factor that Somalis struggle over when it comes
to the distribution of power.’

*  EASO 2021: 46.

> Lewis 2002: 6-7.

¢ MARUF-JOSEPH 2018: 17.

7 Several sources consider the Isaaq to be a separate clan family, but as the 4.5 formula, which will be described
later, also distinguishes between four major clan families, I will follow the same scheme.

8 EASO 2021: 46.

°  MARUF-JOSEPH 2018: 17-18.

920

TIBOR PINTER « THE LEGAL AND STATE THEORY PROBLEM



In pastoral societies, such as Somalia, elders are still highly respected in clans. They
control resources and networks that transcend clan boundaries, ethnic identity and
generations.'® They play the most important role in pressuring the parties to a conflict to
accept a ceasefire and in initiating negotiations between the parties."’ However, the civil
war, the inter-clan fragmentation caused by the civil war'? and al-Shabaab’s clan politics'®
have begun to erode the role of the clan in society.

Al-Shabaab

Al-Shabaab grew out of a community-based, bottom-up Islamic jihadist movement
inspired by Somali Islamic scholars trained as followers of the Wahhabi movement in
Saudi Arabia.'* It rejects the central government of Somalia and its founding principles,
aims to oust foreign peacekeepers and other external armed actors and seeks to establish
a completely new political order, an Islamic state in Somalia.'®

The amount of territory controlled by the group started to expand rapidly from
2009 onwards. By 2010, al-Shabaab was free to operate in much of southern Somalia, an
area the size of Denmark with a population of about 5 million, about 50% of Somalia’s
total population at the time.'® Despite al-Shabaab’s control over a large territory, the num-
ber of its fighters was only around 5,000. As a result, it could not properly govern the areas
under its nominal control."” In August 2010, during the Ramadan offensive in Mogadishu,
al-Shabaab launched large-scale frontal attacks against the TFG (Transitional Federal
Government) and its ally AMISOM (the African Union Mission in Somalia). The failure of
this offensive was a turning point and the jihadists began to withdraw. Overall, al-Shabaab
forces were reduced by about 25% at this time.'®

As the battlefield defeats increased, so did the internal tension and frustration in the
movement. The organisation’s then emir Ahmed Abdi Godane came in for heavy criti-
cism. The organisation began to disintegrate and to become highly decentralised. Godane’s
radical measures saved al-Shabaab from falling apart, with the leader’s response being
quick and brutal. Several senior figures were killed or forced to desert.'” As the internal
cleansing took place and a strong structure emerged within the organisation, the US elim-
inated several senior leaders of al-Shabaab between 2014 and 2015, including the emir

10 Kurow 2018: 115.

I UNHCR - NRC - UN-HABITAT 2008: 160.
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3 Hiraal Institute 2018: 3-5.
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Godane in September 2014.° The new emir is Ahmad Umar Dirfja Ubajda, who at the
time of writing as the incumbent leader is capable of holding the organisation together.*'

Al-Shabaab controls some rural areas in South-Central Somalia, mainly in Galmudug,
Middle and Lower Shabelle, Gedo, and Lower Juba. In South-Central Somalia, their
military presence often extends from rural areas to the main supply routes serving the
main urban centres and their surroundings. However, the group’s military presence
and territorial control does not accurately reflect al-Shabaab’s real area of influence,
since it has control over the population extending beyond the areas where it has a direct
geographical presence.”

The Federal Government

The first decade after independence in Somalia was a decade of democracy, until General
Mohamed Siad Barre took power in 1969, building a regime which combined elements of
both nationalism and communism, with strong Soviet support. He reached the apex of his
popularity in 1977, when he attempted to fulfil the Greater Somalia ideal by invading and
occupying the Ethiopian Ogaden region, a territory largely populated by Somalis. Barre
suffered a major defeat, however that set him on the road to his eventual failure. The 1980s
saw the internal collapse of the regime, with the result that Barre fled in early 1991, leaving
the country in chaos.”

The most devastating period of the civil war was in the early 1990s, when the central gov-
ernment collapsed, followed by a wave of ethnic cleansing and a subsequent famine. This
was the decade of warlords and militia leaders, whose power was based on looting, warfare
and the acquisition of humanitarian aid. After years of devastation in the early years and
the failure of several foreign operations, Somalia eventually entered a quieter period, with
sporadic clashes and low-intensity warfare. Political reconciliation between the factions
peaked in 2002-2004, when negotiations took place in the neighbouring Kenyan town of
Mbagathi. An agreement was finally reached, which forms the basis of the political sys-
tem. This led to the formation of the TFG in 2004, which was replaced by the FGS (Federal
Government of Somalia) in 2012.%*

The branches of power under the Provisional Constitution of the Federal Republic of
Somalia comprise:

— Legislative power: In Somalia, this is the Federal Parliament, whose main task is to
pass, amend or reject legislation put before it. The Parliament is a bicameral legislative
branch consisting of the House of the People and the Upper House. The Provisional

20 JonEs et al. 2016: 49-50.

2l MARSAT 2020: 8.

2 EASO 2021: 58-59.
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Constitution stipulates that the House of the People is composed of 275 ordinary
members. De jure, they are directly elected by Somali citizens, but de facto they are
(still) indirectly elected, through a clan-based power-sharing formula (the 4.5 for-
mula, to be discussed later). The Upper House is elected by direct, secret and free
ballot by the people of the federal member states.*® In practice, the members of the
upper house are elected by the assemblies of the Federal Member States, with a total
of 67 senators.”®

— The President and the executive power: the president is the Head of State, symbol of
national unity and guardian of the Constitution. He is elected by the houses of the
Federal Parliament by a 2/3 majority for a 4-year term. The President has a number
of powers, including being Commander-in-Chief of the Armed Forces and appoint-
ing the Prime Minister. He signs bills passed by the federal parliament into law.*’
The Council of Ministers is the supreme executive body of the Federal Government
and consists of the Prime Minister, the deputy prime minister(s), ministers, minis-
ters of state and deputy ministers. The Prime Minister appoints the deputy prime
ministers, ministers, state ministers and deputy ministers.?®

— The justice system. In accordance with the Provisional Constitution, the judici-
ary, which is independent of the legislative and executive branches, is organised
into three levels: the Constitutional Court; the Federal Government level courts, of
which the Federal Supreme Court is the highest court, and the Federal Member State
level courts of which the Federal State Supreme Sourt is the highest court.”

It is worth briefly outlining the relationship between the FGS and Mogadishu, as the
situation is not straightforward. Historically, whoever has previously owned the capital has
occupied a dominant position in the political and economic life of the country. Currently,
however, a power-sharing arrangement operates in the governance of Mogadishu.
The Provisional Constitution states that Mogadishu is the capital, but this is not its final
status, but requires further clarification, which has not yet taken place. It follows that the
FGS has de facto control of the capital, but the Governor of the Banadir region, where the
capital is located, is also the Mayor of Mogadishu. However, the authorities of the region
do not have any local electoral or accountability arrangements, they do not represent
the population of the capital, and instead the revenues from the capital are used for the
operation of the FGS, not to improve the living standards of the population. This situation
continues to blight the perception of the FGS in the capital to this day, which, for example,
is an obstacle to a broader political settlement and to development throughout Somalia.*

»  The Federal Republic of Somalia 2012: 16-21.
% EASO 2021: 23-24.

2 The Federal Republic of Somalia 2012: 27-29.
#  The Federal Republic of Somalia 2012: 31-32.
#  The Federal Republic of Somalia 2012: 33-34.
3 Somali Public Agenda 2022: 2.
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LEGAL PLURALISM

As Griffith defines it, legal pluralism refers to a situation in which not all law is state law and
a territory is not governed by a single set of state legal institutions, and thus the application
of the law is not systematic and uniform. Although such pluralism is not limited to the
colonial and postcolonial context, it is most typically encountered in this field.** Somalia
fits this pattern, with a complex, fragmented, plural legal system rooted in long years of
colonialism, wars, power vacuums, culture, customs and religion. The majority of Somalia’s
population is made up of traditional nomadic, pastoral and agro-pastoral people. The
formal legal system is weak outside and even within the major cities. Social interactions
are based on clan dynamics, deeply embedded traditional structures and customs, and
Shari’ah law. The different regions of present-day Somalia maintain a complex plural legal
system consisting of heer (xeer) the traditional law of the Somalis, an emerging formal
legal system, and Shari’ah law, with significant jurisdictional overlap and contradictions
between them.*

Heer

In order to get a clearer picture of the legal divide, it is necessary to consider the coexisting
legal systems separately. It is logical to begin this with a description of the oldest body of
law, Somali customary law, heer, which is, in La Sage’s terminology, the set of rules and
obligations developed between traditional elders to mediate peaceful relations between
Somalia’s competitive clans and sub-clans.*® As the heer was never fully codified, it
remains a set of customary law that has been passed down through generations. Although
there have been attempts to codify it, both in the late 1960s** and in the last 20 years by the
Danish Refugee Council,” little progress was made. In pastoral societies and clans, elders
are still highly respected to this day.*®

Shari’ah

Islamic law, or shari’ah, basically covers marriage, inheritance, property law, punishments
and tribal institutions in the political field. In contrast to heer, Islamic law established

3 GRIFFITHS 1986: 5.
32 BURKE 2020: 193.
3 LE SAGE 2005: 32.
3 LA SAGE 2005: 34.
% SiMojokt 2011: 39.
% KurLow 2018: 115.
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group solidarity and overcame the hereditary blood structure.’” Shari’ah as a legal system
has four main sources:
— The most important source of law is the Qur’an, which concerns, among other things,
the foundations of faith, morality, wisdom and various forms of human relations.*®
— The Sunnah, which is the words and deeds of the Prophet Muhammad, recorded in
the Hadith in well-attested stories.*
— Indeed, one of the accepted sources of Islamic law is the consensus of Muslim jurists,
the [jma.
— Finally, there is the analogical interpretation, the Qias, which provides a means of
deciding an unprecedented case where the solution cannot be found in the Qur’an,
the Sunnah or the Ijma.*’

The system is not without problems. Most Shari’ah judges were educated in Somalia
solely through informal religious studies. However, some from Sudan, Egypt and Saudi
Arabia also have formal training. None of the Shari’ah courts in Somalia follow the school
of Islamic jurisprudence, but simply apply their personal reading according to their
knowledge of the Quran and Islam.*'

Finally, it is important to recognise the significance of al-Shabab’s courts, where justice is
one of the most prominent means of recruitment. Many Somalis first turn to these courts
for a number of reasons, including community pressure, lack of trust in other jurisdic-
tions and easy physical access. They choose these courts despite the Somali government’s
punishment of people who turn to them. Even so, they undertake to do so because of the
rapidity with which decisions are made and the legal enforcement power provided by
al-Shabaab fighters. The punishments are simple and drastic, including stoning for adul-
tery, amputation of hands for theft and detention and flogging for other offences.*?

Formal legal system

In terms of legal sources, the following three can be highlighted:
— The Provisional Constitution of the Federal Republic of Somalia in force since
1 August 2012.*°
— The Penal Code, which was adopted in December 1962 but has only been in force
since 3 April 1964.** The Code has not been renewed since then, but the Constitution

Y Jany 2018: 2-3.

% PRIEGER-MATYAs 2014: 106-107.

¥ UNHCR - NRC - UN-HABITAT 2008: 155.
4 AHMED et al. 2020: 6-7.

# UNHCR - NRC - UN-HABITAT 2008: 156.
“ AHMED et al. 2020: 25-27.

# The Federal Republic of Somalia 2012.

#  Somalia: Penal Code 3 April 1964.
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states that provisions contrary to Shari’ah law must be repealed and that all provi-
sions repealed by the Constitution are nullified.*®

— The Civil Code of Somalia entered into force on 1 June 1973. The Code does not
regulate matters of personal law, but covers the full range of civil law, including obli-
gations, contract law, tort and property law.*®

The formal justice system faces a number of problems, with recent reports suggesting that
the Somali justice system is fractured, understaffed and rife with corruption. Its powers
are not respected, state officials ignore court decisions and citizens often turn to Islamic
or customary law as an alternative. Furthermore, the judicial system is overburdened and
long delays can occur before cases are heard due to the large number of prisoners and the
limited number of prosecutors and judges.*’

The Somali basis for legal pluralism

The question arises: how can three different legal systems operate simultaneously? The
answer in the case of the formal legal system is simple, as the sources of law are codified
and it is the formal legal system which governs the Somali state. It works in places where
the government can fully extend its influence, especially in cities. This problem can also be
traced back to the colonial period. A common feature of the regional capitals of the southern
half of Somalia (Kismayo, Baidoa, Beledweyne, the capital Mogadishu and Dhusamareb)
is that they are all adjacent to water, with only the centre of central Somalia not being
located either on the ocean or on a river bank. The colonialists paid little attention to the
governance of rural areas, leaving it largely to local leaders. The Europeans concentrated
on cities of strategic importance for trade, which laid the foundation for the pattern of state
development that Somalia is struggling with today, namely that the government, like the
colonialists, has exclusive power only over the centres, and access to rural areas remains
a major challenge.*®

Shari’ah owes its support to several factors including practical reasons connected with
the above-mentioned al-Shabaab. Furthermore, 99% of the population is Sunni Muslim,*
which means that the constitution enshrines Islam as the state religion. In legal terms,
however, the most important element is the Constitution within the meaning of Article
2, third paragraph: “No law can be enacted that is not compliant with the general princi-
ples and objectives of Shari’ah.”*® In other words, the Constitution and Islamic law have

4 The Federal Republic of Somalia 2012: 1.

% Xeerka Madaniga - Civil Code 2 June 1973.

¥ Home Office 2020: 44.

% HERBST 2000: 65-67.

# Office of International Religious Freedom 2021.
%0 The Federal Republic of Somalia 2012: 1.
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been elevated to the same level as other law. The reason for this can be traced back to his-
torical roots, as on the one hand the recognition of the Shari’ah at all times increased
the legitimacy of the current incumbent power, while on the other hand, Islamic courts
as institutions became increasingly embedded in the Horn of Africa during colonialism.
This continued during the period of decolonisation and the dictatorship of Siad Barre,
but the outbreak of civil war brought about a restructuring of the Islamic courts as they
were brought into close contact with religious leaders of clans and sub-clans rather than
the non-existent government in order to improve local security conditions.** Although
the main representative of radical Islam in Somalia is al-Shabaab and its courts, the pop-
ularity of the Islamic courts, especially among the rural and urban population, is not due
to the jihadists, but to the Islamic courts that have gradually become embedded in society
over the past centuries.

Since the social structure is based on the clan system, the associated customary law, the
heer, is the most prevalent law, especially in the more rural areas, and it is the oldest of
the three legal systems in Somalia. It is estimated that heer is used in 80-90% of criminal
cases.” For this reason, it is an inescapable element of Somali society, which makes it diffi-
cult to create a more attractive alternative on the state side, as the rural scope of government
power does not allow it, and the federal executive is a distinctly new institutional form com-
pared to the clans and the heer, with only a weak tradition among the Somali population.

STATE THEORY ISSUES AND PROBLEMS

Somalia is a federal state under the Constitution with the following member states:
Somaliland, Puntland, Galmudug, Hirshabelle, SouthWest, Jubaland and Banadir Regional
Administration with the capital city.>® The federal structure of the state has never been in
question, yet its effectiveness is questionable because it risks, as Menkhaus writes, turning
the country into a ‘weak collection of clanustans’®* Two reasons for the weakness of the
central government include the presence of al-Shabaab in the countryside and the still
remaining 4.5 formula, which limits but does not mitigate the power struggles of the clans.

Starting from the classical concept of the state as formulated in Georg Jellinek’s General
Theory of State,> according to which the state is a triangle of sovereign power over the peo-
ple living in a given territory, in classical terms Somalia would be a smaller territory than
itis today. This is because al-Shabaab’s rural presence limits the extent of the government’s
power in rural areas. Added to this is the issue of the monopoly of violence, which the
state, including the main power, cannot fully claim as it still needs foreign backers. The two

1 LA SAGE 2005: 14.

2 SiMojoKI 2011: 36.

> Ministry of Planning, Investment and Economic Development 2022.
5 MENKHAUS 2018: 19.

% JELLINEK 1900; 1905; 1914.
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regions most distant from the capital, Somaliland and Puntland, are the most self-suffi-
cient, the former having been an autonomous state since 1991, although it is not recognised
as an independent state, and the latter having been an autonomous region since 1998.%¢
Thus, it can be stated that the full extent of the government’s authority actually extends to
the capital and its surrounding region, as well as to the larger towns and their surround-
ings in southern Somalia.

The other problem is the bid for power between clans at the level of the main power. To
remedy this, the so-called 4.5 formula was created in 2004, a Somali version of the Lebanese
consensual democratic model, in which each of the four main clan groups® is equally
represented in the 275-seat parliament, so that representation is negotiated more between
clan families, each of which elects 61 representatives from its own family. The remaining
half are minorities who do not belong to the main clan groups.>® The 4.5 formula, which
was supposedly created to provide Somalia with much-needed stability, has in practice
been counterproductive and harmful to the country’s development. As political power in
the country is divided according to clan affiliation, clan loyalty has become more important
than loyalty to the state.*

CONCLUSION

Somalia in sub-Saharan Africa presents a particular paradox in that the Somalis are
a homogenous society, with many things in common, including religion, language, culture
and customs, yet they favour clans rather than cohesion, and it is this kind of tribalism that
has set Somalia on the path to becoming one of the most unstable states in the world today.*
The lack of unity is well illustrated by legal pluralism, which results in three legal systems
functioning and coexisting side by side, backed by the three main actors, which are able to
make their own jurisprudence exclusive in the areas under their influence. The state apparatus
represents and upholds formal law, al-Shabaab operates Shari’ah courts in its territory of
influence, while the clans, including the elders, govern their society according to customary
law. This is compounded by the federal system of the state, which to function effectively
would require a strong government at the federal level, which is not the case in Somalia.
Thus, the areas further away from the capital are in fact partly or entirely autonomous.
Furthermore, al-Shabaab prevents the FGS from extending its influence to rural areas.
Thus, although federalism is on paper the best solution, the interaction between the
three actors in Somalia poses a formidable obstacle to its functioning. The clan system

* WELLER-NoOBBs 2010: 278.

The 4 main clan groups are the Darood, the Dir, the Hawiye and the Rahanweyn. The Dir group includes the
Isaaq clan, which is the dominant force in the north of Somaliland.

8 MENKHAUS 2007: 360; BRos1US 2021.

*  Brosius 2021.

€ BAKAYR 2008.
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is an unavoidable element in the country, both under the centralised supreme power,
Siad Barre, and al-Shabaab, both of which tried to dominate the clans and the sys-
tem itself. However, neither of the actors succeeded, and as the introductory diagram
shows, they instead developed a kind of symbiosis with the clan system, engaging in
clan dynamics. Siad Barre sought to marginalise the clan system under scientific social-
ism, as well as religion, but this was reversed with the defeat of the Ogadeni in the war,
and fragmentation along clan lines eventually broke his system. During the sudden rise
of al-Shabaab, a state within a state built a system which prioritised the idea of jihad-
ism over clan affiliation, but as the organisation weakened, clan politics dragged it down
and today al-Shabaab is able to operate in rural areas only by using effective clan politics.
Finally, the donor states of the international community, especially AMISOM or now the
ATMIS (African Transition Mission in Somalia), fear the spill-over effects mentioned by
Peter Marton,’’ namely that either destabilisation itself or the rise of al-Shabaab could trig-
ger a security crisis that would also drag the other East African countries down with it. It
is important to remember that the government is able to maintain its position due to for-
eign forces, most notably ATMIS. Also, neighbouring states fear the spill-over effect the
most, which is why both Kenya and Ethiopia support any measure that does not endan-
ger their security.

The final conclusion is that of the three actors, al-Shabaab can only conceive of a Somali
state without the Somali government, and vice versa, i.e. by weakening the rival party to
the point where it is unable to be a state-building factor. Since the third actor, the clan
system, is indispensable for achieving these goals, the clans can be both strategic assets and
deterrents, as the 4.5 formula and the clan infighting in al-Shabaab’s top leadership show
the clan system’s continued domination from behind the scenes.
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