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Abstract: Our paper focuses on the impact of populism on the functioning of constitutional
democracy in Europe. To analyse such a complex issue, a survey has been elaborated, which tries
to outline how the current populist tendencies influence the institutional framework of
constitutional democracy and to what extent such parties aim and are able to undermine the
long-term prevalence of rule of law. To achieve this goal, the survey monitors, amongst others,
the use of referenda in European countries; the presence of instruments of participatory and
direct democracy; which are the political programme of populist parties, and in particular what
are their ambitions concerning institutional reforms; whether the status, the independence, the
competence and the composition of the constitutional court and the judiciary are contested. The
survey also examines whether the protection standard of the most important fundamental rights
are relativized, or are intended to be relativized by the populist parties of the different countries.
We approached young constitutional scholars from certain member states, at the initial stage of
their academic career, and asked them to fill the survey.
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1. Introduction
This article aims to offer an overview of the overall impact of populism on the constitu-
tional system. Relying on both analytical and empirical research, the article aims at

identifying all the spheres of the national legal systems that are affected by populists’
reform.
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To further this ambition, it is first necessary to clarify the meaning of populism in the
context of this article. In a broad sense,' populism is understood as an ideology that
rejects the liberal interpretation of constitutionalism and rule of law (Skapska, 2018) and,
instead of this, focuses on the effective promotion of the public interest, which is in
principle unitary, and determined by the majority of the people.

As a constitutional project, populism can briefly be characterised as an attempt to
(re)instate popular sovereignty at the centre of the political system.? Populist leaders are
always expected to act as the executor of the majoritarian intent, and this legitimacy
should prevail over any legal constraint (Blokker, 2019, pp. 541-544). As a consequence,
populists generally treat law as an instrument to provide an enforceable form to the
supposedly unitary will of the political community; the constitution is amended
frequently, and judicial control mechanisms are weakened (Blokker, 2019, pp. 547-551).

This study does not dwell upon the exact definition of populism; rather, it simply
considers populism as an alternative to liberal constitutionalism. The study’s purpose is to
identify the most crucial proposals attached to this concept, and to understand how and
to what extent liberal constitutional theory should reflect on these challenges. In order to
reach this stated aim, we decided to focus on what are those concrete constitutional
measures that most frequently follow the rise of populist politics.

For this purpose, we have employed a set of 22 questions, concerning information
about recent constitutional amendments, forms of popular participation, the electoral
system, the form of government, instruments of militant democracy, oppositional rights,
judicial independence, the status of the Constitutional Court, and the relationship
between national and international law, as well as the law of the European Union. Building
upon this set of questions, we built a picture of the main directions of populist discourse
and policies, which may help to provide a deeper understanding of the populist impact on
constitutional law.

2. The alleged centrality of popular sovereignty
2.1. The role of referendums, and other instruments of popular participation

As populists rely on popular sovereignty, they attribute, at least theoretically, greater
weight to direct democracy than liberal constitutionalism (Brunkhorst, 2016).
Consequently, populist parties frequently launch referenda, even on constitutional mat-
ters, and softer forms of popular participation are also seen as preferable.

The survey illustrates these trends well. If we see these attitudes towards referenda, it
seems that the Hungarian and the Greek governments, which are usually considered
populist, used them when their political aims were assumed to have the people’s support.

This study does not reflect on the discussion on the exact definition of populism; for some references from the
recent literature on this issue see Rovira Kaltwasser et al., 2017; Akkerman, 2003, pp. 147-159; Albertazzi &
McDonnell, 2015; Anselmi, 2018; Bang & Marsh, 2018, pp. 352-3063; Brett, 2013, pp. 410—413; Inglehart & Norris,
2016; Mudde & Rovira Kaltwasser, 2017; Tormey, 2018.

Paul Blokker attempted a detailed description of populism as a constitutional project (see Blokker, 2019, pp. 536-553).

N
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In Greece, in July 2015, a referendum was held on the proposal of the left-wing populist
government party, Syriza. The question was whether Greece should accept the conditions
imposed by the European Commission, the European Central Bank and the European
Monetary Fund on Greece’s financial bail-out. The referendum was valid, as around
62 percent of the voters participated, and more than 60 percent of the valid votes rejected
the proposed conditions, in alignment with the intent of the government (Aslanidis &
Rovira Kaltwasser, 2016). Similarly, one year later, a referendum took place in Hungary
on the migration quotas contained in an EU Council Decision,” which would have
obliged each member state to give asylum status to a particular number of immigrants.
The right-wing populist Hungarian government called for the rejection of these quotas,
and the vast majority of participants agreed with this approach. However, the threshold
of validity was not met, since less than half of the adult population submitted its vote.
Nevertheless, in the light of the clear support expressed by most of the valid votes, the
government claimed this outcome as a political success and retained its policy against
migration quotas (Chronowski et al., 2019, p. 1473). These examples demonstrate that
populist governments tend to invite the people to the ballot only when a confirmation of
the actual governmental policies is expected from referenda.

Similarly, in Germany, there is a right-wing populist party, Alternative fir
Deutschland, which put forward proposals to extend the scope of direct democracy in
Germany by holding national referenda and for the President of the Republic to be elected
directly by the people. However, the Grundgesetz provides a form of decision-making in
a very narrow circle? due to the terrible experience of direct democracy during the Nazi
period. Referenda are nevertheless frequently organised in the Linder and in the
municipalities;® the last example being the referendum held in Berlin on the expropria-
tion of housing units from real estate corporations (Berry, 2021).

The direct participation of people is also furthered by other populist means. For
instance, people are often involved in the constitution-making or amendment process to
strengthen the legitimacy of such steps (Blokker, 2016a). In Latvia, certain constitutional
amendments are subject to parliamentary approval,® and some of them might be subject
to referendum,” while in Greece, if the parliament passes an amendment of the constitu-
tion then, after the next parliamentary election, the newly-formed legislative body shall
also confirm the proposed amendments.® In this way, the people could select their
representatives in the light of their attitude towards the amendment concerned. The
introduction of referenda on adopted constitutional amendments and international trea-
ties before their entry into force has been also rumoured in Greece, but these endeavours
have so far remained unsuccessful (Mavrozacharakis et al., 2015).

Council Decision (EU) 2015/1601 of 22 September 2015 establishing provisional measures in the area of
international protection for the benefit of Italy and Greece.

4 Grundgesetz, Art. 20 and 29 (2019) (http://bit.ly/3kF6OpU).

> Art. 62 and 63 of the Constitution of Berlin (2016) (http://bitly/32Y1uOv).

¢ Art. 77 of the Constitution of Latvia (2019) (http://bitly/3kvRCeu).

Art. 78 and 79 of the Constitution of Latvia (2019) (http://bit.ly/3kvRCeu).

8 Art. 110 (3) of the Constitution of Greece (2020) (www.servat.unibe.ch/icl/gr00000_.html).
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The Fundamental Law of Hungary, enacted in 2011 has not extended the scope of
referenda in comparison with the previous Constitution of Hungary; the rules on initi-
ating and holding a referendum, as well as thresholds of validity and effectiveness are
essentially the same.” Any referendum on constitutional amendments is excluded;' the
adoption of these bills is exclusively subject to the approval of a two-thirds parliamentary
majority."!

Softer forms of popular participation in the decision-making processes are also attrac-
tive for populists; national consultations have been in fact used in Hungary and Greece
during recent years. In Greece, this appeared as an element of the constitution-making
process, while in Hungary national consultations are commonly used to ask the opinion
of the citizens on certain issues. These consultations are often criticised, as the questions
are themselves manipulative, and they are phrased in such way as to induce the participants
to agree with the view of the government (Pogdny, 2013). It also generates several difficul-
ties, in that usually only a small number of people are involved in these processes, so the
outcome does not demonstrate the real approach of the whole society. Despite these
concerns, national consultations are widely used to collect arguments for populist policies
by their showing broad social support.

2.2. Imperative mandate

Another way to emphasise the pre-eminence of popular sovereignty is by introducing
the institution of imperative mandate. This means that representatives are held directly
responsible by the people for fulfilling their tasks, not only in the next election but also
during their mandate. People may initiate the dismissal of their representatives, and they
must be replaced with new parliamentarians. The idea behind this practice is that it
would promote accountability and transparency. Even so0,'* people are often manipu-
lated by political parties, by the media and especially by false information and radical
views, spread by the social media, and therefore, people might also use this institution
when it is not objectively justifiable. Due to these concerns, most democracies do not
allow imperative mandates, with some constitutions explicitly prohibiting their
introduction.

The idea of introducing an imperative mandate was put forward by the Syriza
Government in Greece in 2013 and 2014, but it remained an isolated idea (Pappas, 2014,
pp- 27-32). In Hungary, by contrast, the institution has never been considered. Conversely,
Latvia provides us with an excellent example of how to balance these two countervailing
interests. According to a constitutional amendment that entered into force in 2010, ten
percent of the whole population may initiate a process to remove the whole legislative

Art. 28/B and 28/C of the previous Constitution of Hungary (1949) (www.wipo.int/edocs/lexdocs/laws/en/hu/
hu047en.pdf); Art. 8 of the Fundamental Law of Hungary (2019) (http://bitly/3R2XYOF).

" Art. 8 (3) 1 of the Fundamental Law of Hungary (2019).

! Art. ) of the Fundamental Law of Hungary (2019).

2 Venice Commission study no. 288/2008 on imperative mandate (2009) (https://bit.ly/3JeypbO).
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assembly."? Next, a consultation must be held and, if the majority expresses no confidence
in the Parliament, and their number is at least equal to two-thirds of the number of votes
submitted at the last parliamentary election, a new legislative election shall take place at
least one, and at most two months after the revocation referendum. Individual deputies,
however, cannot be removed separately.

Allin all, imperative mandate is a doubtful constitutional instrument, which could
casily destabilise the political system if it does not function properly. Nevertheless, it is at
least clear that imperative mandate provides a potentially effective means of handingactive
control over public life to the people. As such, it may be useful to reflect on alternatives to
ensure that MPs meet the expectations of their electors. A valuable solution is offered by
the Spanish system, where all the major parties sitting in the parliament have signed an
agreement against floor-crossing (Politica Territorial 2020), thus enhancing the account-
ability of individual MPs towards their electors, without hindering their freedom and
autonomy.

2.3. The restructuration of the legislation, and a reduced number of
parliamentarians

The third direction of populist discourse on the expression of popular sovereignty is
linked to the structure of the legislative body. Usually, the internal organisation of the
parliament and the number of deputies are the issues that have paramount importance
in this regard.

First, in Hungary and Greece, there has been extensive, but mostly academic, discus-
sion of establishing a second chamber, which may strengthen historical ties, and might
also strengthen those actors who would be keen on populist ideas (Pappas, 2014, pp.
27-32; Dezs6, 2011). Since these proposals have not been transposed into the constitu-
tion, this issue has only a secondary significance from a populist perspective.

Regarding the number of deputies, it is an attractive measure in the eye of populist
leaders to reduce the number of politicians, be they municipal representatives or parlia-
mentarians. This step is always very popular, as it is depicted as anti-elitist, capable of
guaranteeing a reduction in public expenses and of promoting a more effective political
arena (Szentgdli-Toth, 2014; Bakos et al., 2019). However, in reality, such a decision only
affects the effectiveness and economic operation of the public administration to a limited
extent, as the salaries of politicians constitute only a minor item in the budget. Even so,
areduction would bring remarkable political benefit for those parties that initiated it, and
it also serves majoritarianism, which is also a key element of populism and which will be
assessed more thoroughly in the next section. If there are fewer seats in the parliament, the
role of smaller political groups with parliamentary representation would be significantly
curtailed, as political life will be organised around two or three main centres of power

(Norris, 1997).

* Amendment of the Constitution of Latvia enacted on 14 June 2009, entered into force on 2 November 2010.
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The best example of this tendency is Hungary, where the number of parliamentarians
has been reduced from 386 to 199 and, in parallel with this, the electoral system has been
also reconsidered, from a mostly proportional system to a primarily majoritarian frame-
work (Mécs, 2017). Simultaneously with the enactment of the Fundamental Law and the
new act on Parliamentary elections,' the system of municipal elections was also renewed
in Hungary."” The number of local councillors have been reduced by more than 50 percent,
and the majoritarian character of the electoral system principle has been strengthened.
A similar reform has been approved in Italy, where the two chambers of the Parliament
will lose roughly a third of their members in the next legislature, as a result of constitu-
tional reform pushed by the populist 5 Stars Movement, and subsequently confirmed in
areferendum. In Germany, the idea to limit the number of deputies in the Bundestag has
been already discussed, and similar proposals have also been published in Greece, but they
have not received wide support from participants in the political sphere.

2.4. Majoritarianism

Majoritarianism is a core element of the populist concept, which is clearly linked to the
argumentation based on popular sovereignty. In a nutshell, majoritarianism means that
the view shared by the majority of the population shall be given pre-eminence; as a con-
sequence, the protection of political minorities has only a limited space in this logic
(Urbinati, 2017).

The amendment of the electoral system is used for strengthening the majoritarian
decision-making mechanisms in the legislation. There are two ways in which this goal is
promoted: the electoral system shall mainly be based on the majoritarian principle and,
with fewer available seats, smaller political parties’ room to manocuvre is further limited.

As regards the first instrument, the Hungarian electoral system was shifted from
amostly proportional framework to an inherently majoritarian one. Before 2014, around
46 percent of the deputies were selected on a majoritarian basis from individual districts,
after which, their proportion increased to around 55 percent (Mécs, 2017). Second,
simultaneously with this, the number of the distributed mandates has been reduced;
therefore, weaker political groupings have remarkably less chance of obtaining parliamen-
tary mandates. There are also several smaller details during the electoral process (stricter
requirements for presenting lists of candidates, additional mandates for the winner [which
is also used in Greece]) which also serves the purpose of centralising the political arena in
the hands of the strongest.'® In Cyprus, a more majoritarian system has been considered
several times instead of the current proportional one, but this has been rejected in each
case."”

* Act CCHI of 2011 in Hungary on the elections of Members of Parliament (2012) (https://bit.ly/3kK9130).

5 Act Lof 2010 in Hungary on municipal elections (2010) (http://njt.hu/cgi_bin/njt_doc.cgidocid=131705.283319).
16 Greek conservatives (2019) (http://bit.ly/3WBxWDB).

17 Republic of Cyprus Parliamentary elections (2016) (www.osce.org/files/f/documents/2/b/230496.pdf).
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In Greece, almost every government has amended the electoral system: the Syriza
Government moved it in a proportional direction, while the New Democracy Government
changed the framework back to a mostly majoritarian system by providing additional
mandates for the election’s winner. Amendments to electoral laws are also ordinary busi-
ness in Italy, where in the last decade the electoral law was first amended in a majoritarian
sense and then in a proportional fashion. This continuous change brings permanent
uncertainty to the system, which threatens to exacerbate voters’ conscious
decision-making.

3. An instrumentalist approach to the law
3.1. Constitutional amendments

In compliance with their emphasis on the respect of the majoritarian will, populists do
not consider the law, nor legality itself, as a supreme value: in their view, the interest of
the community may overcome legal constraints if the situation so requires (Elkins et al,,
2009). As a consequence, although the constitution is still formally recognised as the
supreme legal source, its content is subject to continuous revisions, and transformed
into an instrument of everyday politics, in order to pursue the alleged collective interest
of the community (Miiller, 2017). It is indeed a widespread tendency in several national
constitutional systems that constitutional amendments are more frequent than earlier
(Elkins et al., 2009). The primary value is not the constitution itself, but the actual con-
tent of the constitution, which shall be flexible, and shall at any time be in harmony
with the feelings of the majority (Scheppele, 2018). Consequently, it is a widely accepted
practice under populist regimes that when the Constitutional Court outlaws a parti-
cular statute, the constitution is amended, and then the same law is enacted with
constitutional rank. Populist governments also tend to amend the constitution relatively
frequently when it serves political rather than legislative necessities (Walker, 2019). The
best example is the Hungarian development after 2010, when the previous Constitution
was amended several times by a two-thirds governmental parliamentary majority.
Moreover, simultaneously with this, a new Fundamental Law was being prepared, which
functioned as a constitution (cf. The German Grundgeserz) but also highlighted the his-
torical traditions of Hungary, and strengthened the protection of the national values
and the Christian culture (Kovics & Téth, 2016). The Fundamental Law has been
amended eight times since its enactment in 2011, which undermined its social reception
as a coherent and permanent framework (Sonnevend et al., 2015). Moreover, transi-
tional measures concerning the entry into effect of the Fundamental Law were adopted,
but some of these were subsequently repealed by the Constitutional Court since, despite
their interim character, they substantively and permanently overruled the main text of
the Fundamental Law itself.'® What is more, the Fundamental Law expresses as a duty

1845/2012 (XI1.29.) ruling of the Constitutional Court of Hungary, ABH 2012, 346.

Public Governance, Administration and Finances Law Review o 2. 2022



146 Boldizsdr Szentgali-16th, Marco Antonio Simonelli

for everyone, and in particular the Constitutional Court, to interpret its provisions in
the light of their purposes, of the National Avowal, and of the achievements of the his-
torical constitution.”” The enumeration of these points of reference as secondary legal
sources would increase the uncertainty about the borders and the real content of the
constitution even further (Kovacs & Téth, 2016).

One may argue that the presence of populist ideas may enhance the possibility of
frequent constitutional amendments, but the real extent depends mostly on the procedural
flexibility of the constitutional framework. A good case in point is Germany, which,
notwithstanding the presence of populist parties in parliament, is minoritarian: eleven
constitutional amendments were approved over the last decade.® A similar situation is
observable in both Hungary and Cyprus where, as in Germany, a two-third legislative
majority is sufficient for amending the constitution. By contrast where, the constitutional
revision process became being stricter, like in Greece, the presence of populist parties in
government has a smaller impact on the frequency of constitutional amendments.

4. Reforming the Constitutional Court and constitutional
adjudication

According to populist ideology, the expression of the democratic will of the majority is
the primary orientation for decision-makers; legal considerations could restrict this
logic only exceptionally, in the event of serious violations of procedural requirements,
fundamental principles or substantial limits (Lacey, 2019). Consequently, the role of
judicial review should be marginal.

Hence, the autonomy and powers of constitutional courts become targets of populist
endeavours. Hungary and Poland have provided the best examples of intense discussion
about the role of the Constitutional Court: in this study, however, we will focus only on
the Hungarian Constitutional Court.

The populist attitude towards the Constitutional Court mostly respects the formal
framework of the body, and its status, including the safeguards of its autonomy; however,
the composition and the competences of the Constitutional Court are often under

¥ Art. R (3) of the Fundamental Law of Hungary (2011) (https://mkogyjogtar.hu/jogszabaly?docid=a1100425.
ATV).

19 March 2009: Art. 106, 106b (new), 107, 108 GG, road traffic taxation; 17 July 2009: Art. 45d GG, implementing
patliamentary control committee concerning the Federal Intelligence Service; 29 July 2009: Art. 87d GG, aviation

2

administration system changed; no monopoly for national providers anymore; air traffic control also by — within
the EU — authorized providers; 29 July 2009: Article 91c, 91d, 104b, 109a, 143d (new), 104b, 109, 115 GG, deeper
integration between states and federation; 21 July 2010: Art. 91e GG, deeper integration between states and
federation concerning better support for the unemployed; 11 July 2012: Art. 93 para. 1 nr. 4c GG, implementing
a constitutional legal proceeding for parties, which were denied to take part in the national election; 23 December
2014: Art. 91b GG, deeper integration between states and federation concerning funding of science and research;
13 July 2017: Art. 21 GG, political parties that are fighting against the main values of the Grungiest are excluded
from federal party financing; 13 July 2017: 104c, 143e, 143f, 143g (new); Art. 90, 91c, 104b, 107, 108, 109a, 114,
125¢, 143d GG, federal financial support for the states; 28 March 2019: 104d (new), Art. 104b, 104c, 125¢, 143¢
GG, federal financial support for the states; 15 November 2019: Art. 72, 105, 125b GG, implementing a legislative
competence of the Federation concerning property taxes.
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pressure (Corrias, 2016). As regards the composition, there are two ways to influence the
membership of the body. The first is to pack the Constitutional Court with government-
friendly judges (Fournier, 2019); in this case, the new members are clected by the
governmental side, and probably these people will be most loyal to those from whom they
received their mandate (Fleck et al,, 2011, pp. 4-7). The second way is to change the
selection rules and give the populist government sole authority to appoint new judges.
The usual target is to appoint judges by a simple majority instead of qualified majority and,
with this method, the inherent attitude of the whole body will be changed after some
years.

As far as the competences are concerned, there are again two main instruments to
neutralise the counterbalancing role of the Constitutional Court. First, the rules on
standing before the Constitutional Court can be amended in such a way that fewer cases
are heard by the Constitutional Court, especially with less political weight. The best
example in this regard is the adoption of the Hungarian Fundamental Law, which signifi-
cantly amended the powers of the Hungarian Constitutional Court (Stumpf, 2017).
The ex-post constitutional review initiated by actio popularis, i.e. by any citizen, has been
substituted with a direct individual appeal, which can be submitted only by a natural or
legal person claiming a violation of its fundamental rights (Szente, 2015). More worry-
ingly, Constitutional Court rulings based on the previous Constitution of Hungary have
been repealed, which is not so understandable, since Constitutional Court decisions do
not have any legal effect.’ Consequently, instead of systematic discrepancies, the
Hungarian Constitutional Court focuses mostly on individual concerns, which have
beyond doubt paramount importance for the persons involved, but not from the perspec-
tive of the whole constitutional system (Chronowski et al., 2019, p. 1459).

Second, material limitations on the matters that can be subjected to the Constitutional
Court judicial review are introduced. The Fundamental Law remarkably narrowed the
margin of appreciation of the Constitutional Court on economic matters, providing that
if the government debt exceeds half of the total gross domestic product, the Constitutional
Court may review budgetary acts for conformity with the Fundamental Law “exclusively
in connection with the rights to life and human dignity, to the protection of personal data,
to freedom of thought, conscience and religion, or the rights related to Hungarian citizen-
ship, and it may annul these Acts only for the violation of these rights”.>*

In addition to these approaches, the general attitude of populist leaders towards
constitutional courts should be taken into account: these politicians tend to overrule
decisions not in their favour by amending the constitution, as we have already noted
earlier.

2 Fourth Amendment of the Fundamental Law of Hungary, Art. 19 (2) (2013) (https://mkogyjogtar.hu/
jogszabalyrdocid=a1300325.ATV).
# The Fundamental Law of Hungary, Art. 37 (4) (2011).
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5. Attempts to undermine the independence of the judiciary

Populist regimes also attempt to reorganise the judicial system, and it is regularly inter-
preted as efforts to undermine the independence of the courts. Again, two main
measures can be identified through which populist politicians may extend their influ-
ence. Sometimes, an establishment of separate administrative tribunals is envisaged, and
this could weaken the traditionally elaborated independence of the judiciary.**However,
a more meaningful direction is to extend the powers of the executive vis 4 vis the judici-
ary, as regards the appointment of judges, the internal administration and the budget of
the courts. In parallel with this, the powers of judicial self-government bodies are put
under pressure (Waldron, 2006). Such steps have been taken in many European States,
especially in Greece, Hungary, Poland and Spain (Kazai, 2019) and their evaluation is
very mixed. The supporters of these reforms call for a more efficient and faster judicial
review, while their opponents treat these steps as serious attacks on judicial integrity.
The issue is quite difficult, as even the Venice Commission acknowledged that the same
model with the same involvement of the executive might be problematic or even accept-
able, depending on the social, political and legal context.**

6. The relationship of national law with international law, and
with the law of the European Union

Finally, some words should be directed to the populist consideration of the role of inter-
national and European Union law. According to populist rhetoric, national sovereignty
shall have priority over these aspects (Chronowski, 2012) but usually, populists do not
intend to amend the legal regulations concerning the relationship between national and
European Union law.

Instead of this, constitutional courts in populist-ruled countries have become cham-
pions of the defence of the national constitutional framework and national identity
against the attempts at enforced integration (Rodrik, 2018). An attempt to present the
national constitution, or at least some part of it, as superior to EU law has been made by
several European courts, above all by the constitutional courts of Germany, Italy and
Spain. While these courts merely seck to enhance the level of protection of fundamental
rights at the EU level, the Hungarian and Polish constitutional courts put in place a fully-
fledged confrontation with the EU. These constitutional courts clearly asserted their
competence to review an EU act against the national constitution, and eventually declare
its unconstitutionality (Blokker, 2016b). Consequently, in the debate between the Court
of Justice of the European Union (‘the ECJ’) and the national constitutional courts,

# 8" amendment of the Constitution of Cyprus (Law 130(I)/2015) on the establishment of a new first instance
administrative court.

* Venice Commission, opinion no. 943/2018. on the administrative justice reform of Hungary, par. 27-29 (2019)
(https://bitly/3XS4ech).
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populists give priority to the national constitutions, and sometimes outlaw some elements
of European Union law.” Those constitutional courts, which have members with some
populist background, as they have been thus packed by their respective governments, share
this approach. From the near past, a case might be highlighted here. The Hungarian
Constitutional Court has elaborated a detailed concept of constitutional identity, which
has been added explicitly to the constitutional framework by the seventh amendment of
the Fundamental Law of Hungary.*® This amendment also stipulated that:

[b]ased on an international treaty, Hungary may exercise its certain powers jointly with the
other Member States via the institutions of the European Union to the extent necessary for
the exercise of its rights deriving from the founding treaties and for the performance of its
obligations in order to take part in the European Union as a Member State. The exercise of its
powers pursuant to this Section shall be consistent with the fundamental rights and freedoms
laid down in the Fundamental Law, and shall not limit Hungary’s inalienable right of disposal
related to its territorial integrity, population, form of government and governmental
organisation.”

This approach properly embodies the populist vision in this regard, claiming that certain
core elements of the national constitutional identity shall impose substantial limitations
on the margin of movement of the European Union.

7. Conclusions

In this contribution, we envisaged a new methodology to analyse the impact of popu-
lism on the constitutional framework, and selected some European countries to
demonstrate how this research could be completed in a broader sense, across the
European Union, or even across the whole European continent. Populism is currently
considered the most important challenge to liberal constitutionalism, and is the conse-
quence of numerous social and economic factors, and the various failures of liberal
democracies. The link between populism and constitutional law has been evaluated by
many scholars; nevertheless, a well-elaborated system with the aim of completeness has
not been provided. Our aim with this research was to suggest a complementary method
of research, including empirical research based on a uniform set of questions. This kind
of comparative approach to populist constitutional ideas mean the main innovation of
our academic piece is to seek a deeper understanding of the populist view of

# As an example please see The Sound of Economics (2020).

% “We hold that it is a fundamental obligation of the state to protect our self-identity rooted in our historical
constitution.” (The Fundamental Law of Hungary, National Avowal, 25.04.2011.)

? Seventh Amendment of the Fundamental Law of Hungary, Art. 2 (2018) (https://mkogyjogtar.hu/
jogszabalyrdocid=A1800628.ATV).
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constitutionalism, which could help to reconsider which elements of liberal constitu-
tionalism may need to be reshaped. In our view, populism is supported by wide social
layers due to its successes, mostly in the economic field (Burai et al,, 2017, p. 9), and
liberal democracy would be again the primary choice if it could articulate such mecha-
nisms within its traditional standards, which could provide the same sense of comfort
for the citizens (Ginsburg et al., 2018). A well-founded analysis of populism could serve
this necessary reform process of liberal democracy, as the most urgent demands might
be identified more easily. In this way, comparative research would not only have aca-
demic and theoretical significance, but would also show those fields of constitutional
life, where populism has put forward alternatives, and where liberal constitutionalism
needs to be reconsidered if it is to retain its former positions. Our contribution could,
we hope, be a modest contribution to these crucial endeavours.

Annex. Text of the questions

Survey evaluating the impact of populism on constitutional and representative
democracy
1. What kind of constitutional changes have taken place in the last ten years in
your country? Please specify the date and content of constitutional amendments.
(Please specify all constitution-making acts in the past ten years in your country.
If there were any changes in the constitutional text, please briefly describe their
topics and motives.)
2. Is there a prohibition of imperative mandate in your national constitution?
2a. If yes, is there any formalised or unformalised proposal to amend the consti-
tution as to remove the prohibition or introduce the possibility of ‘recall’?
3. Is there in your country the possibility to hold a referendum to propose a bill?
(Please specify the source of law.)
3a. If no, is there any formalised or unformalised proposal to amend legislation
to introduce this possibility?
4. Is there in your country the possibility to hold an abrogative referendum? (Please
specify the source of law.)
4a. If no, is there any formalised or unformalised proposal to amend legislation
to introduce this possibility?
5. Is there in your country the possibility to hold a consultative referendum?
(Please specify the source of law.)
Sa. If no, is there any formalised or unformalised proposal to amend legislation
to introduce this possibility?
6. Does your national constitution provide for mandatory participation of the
people in the constitutional amending process? (If yes specify the form.)
6a. Is there any formalised or unformalised proposal aimed at enhancing the role
of the people in the constitutional-amending process?
6b. If yes, through which instruments (e.g. ex-ante referendum, direct involve-
ment in the revision process, ex-post referendum).
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7. On what matters have national referendums been held? What other forms of
citizen’s participation are used in your country (in practice)?

8. Is there in your country any formalised or unformalised proposal to introduce
forms of participative democracy? If yes, please specify at which level (constitu-
tional, legislative, regulatory act).

9. Is there in your country any formalised or unformalised proposal to amend the
constitution to reduce the number of MPs?

10. Is there in your country any formalised or unformalised proposal to switch to
a mono-cameral system or vice versa?

11. Have there been, in the last ten years, any changes in electoral laws? (In replying
to this question, the practice of changing electoral boundaries, campaign
financing rules, and the rules guiding political advertisements might be particu-
larly important.)

11. Which kind of electoral system your country has?
11a. Is there any formalised or unformalised proposal to change it in a more

proportional one?
11b. Is there any formalised or unformalised proposal to introduce a majority
bonus system?

12. Does the voter, in your country, have the possibility to express his/her individual
preference in national elections?

12a. If not, is there any formalised or unformalised proposal to introduce such
a possibility?

13. Which form of government does your country have?
13a. Is there any formalised or unformalised proposal to change the rules for

electing the heads of the government and of State?

14. Is there a limit of presidential mandates in your national constitution?
14a. If yes, is there any formalised or unformalised proposal to amend the consti-

tution as to remove the limitation?

15. Is there in your country any formalised or unformalised proposal to reduce the
rights of the opposition (e.g. abolition of qualified majority voting for certain
acts; enhancement of thresholds for triggering ex-ante judicial review of legisla-
tion; initiative aimed at reducing parliamentary discussions)?

16. Is there in your country any instrument of ‘militant democracy’ (e.g. possibility
for constitutional courts to outlaw political parties, norms declaring illegal
extremist ideas)?
16a. Is there any formalised or unformalised proposal to introduce such instruments?
16b. Is there any formalised or unformalised proposal to abolish such instruments?

17. How constitutional judges are appointed in your country?
17a. Is there any formalised or unformalised proposal to amend the composition

and powers of constitutional courts?

18. What is the composition of your national council of judiciary?
18a. Is there any formalised or unformalised proposal to amend its composition

and powers?
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19. How the members of the main independent authorities (e.g. central banks, tele-
communications regulatory bodies) are appointed?
19a. Is there any formalised or unformalised proposal to modify the rules of
appointments?
20. Is there in your country a norm on the relationship between national and EU
law? (Please specify the source of law.)
20a. If yes, is there any formalised or unformalised proposal aimed at reafhrming
the primacy of national law (in particular constitution) above EU law ?
21. What is the procedure for the ratification of international treaties in your
country?
21a. Is there any formalised or unformalised proposal to introduce a mandatory
referendum for the ratification of international treaties?
22.1Is there any formalised or unformalised initiative to hold a referendum about the
continuance of your country’s membership of the EU?
22a. Is such a proposal present in the programme of parties?

References

Akkerman, T. (2003). Populism and Democracy: Challenge or Pathology? Acta Politica, 38(2), 147-
159. Online: https://doi.org/10.1057/palgrave.ap.5500021

Albertazzi, D. & McDonnell, D. (2015). Populists in Power. Routledge. Online: https://doi.org/10.
4324/9781315725789

Anselmi, M. (2018). Populism: An Introduction. Routledge.

Aslanidis, P. & Rovira Kaltwasser, C. (2016). Dealing with Populists in Government: the SYRIZA-ANEL
Coalition in Greece. Democratization, 23(6), 1077-1091. Online: https://doi.org/10.1080/135103
47.2016.1154842

Bakos, B., Bukor, L., Grész, L. & Kiihrner, L. (2019, October 9). The Municipal Election System in
Hungary. Arsboni. Online: https://arsboni.hu/the-municipal-election-system-in-hungary/

Bang, H. & Marsh, D. (2018). Populism: A Major Threat to Democracy? Policy Studies, 39(3), 352-
363. Online: https://doi.org/10.1080/01442872.2018.1475640

Berry, A. (2021, September 26). Germany: Berlin Locals Vote to Expropriate Housing Giants. DW.
Online: http://bit.ly/4014jOY

Blokker, P. (2016a). Constitutional Reform in Europe and Recourse to the People. In X. Contiades &
A. Fotiadou (Eds.), Participatory Constitutional Change. The People as Amenders of the Constitution
(pp- 31-51). Routledge.

Blokker, P. (2016b). EU Democratic Oversight and Domestic Deviation from the Rule of Law: Sociological
Reflections. In C. Closa & D. Kochenov (Eds.), Reinforcing Rule of Law Oversight in the European
Union (pp. 249-269). Cambridge University Press. Online: http://doi.org/10.1017/CB0O978131
6258774.014

Blokker, P. (2017). The Imaginary Constitution of Constitutions. Social Imaginaries, 3(1), 167-193. Online:
https://doi.org/10.5840/si2017318

Blokker, P. (2019). Populism as a Constitutional Project. International Journal of Constitutional Law,
17(2), 536-553. Online: https://doi.org/10.1093/icon/moz028

Brett, W. (2013). What’s an Elite to Do? The Threat of Populism from Left, Right and Centre. The
Political Quarterly, 84(3), 410-413. Online: https://doi.org/10.1111/j.1467-923X.2013.12030.x

Brunkhorst, H. (2016). Constituent Power and Constitutionalization in Europe. International Journal
of Constitutional Law, 14(3), 680-696. Online: https://doi.org/10.1093/icon/mow045

Public Governance, Administration and Finances Law Review o Vol. 7. No. 2.


https://doi.org/10.1057/palgrave.ap.5500021
https://doi.org/10.4324/9781315725789
https://doi.org/10.4324/9781315725789
https://doi.org/10.1080/13510347.2016.1154842
https://doi.org/10.1080/13510347.2016.1154842
https://arsboni.hu/the-municipal-election-system-in-hungary/
https://doi.org/10.1080/01442872.2018.1475640
http://bit.ly/4014jOY
http://doi.org/10.1017/CBO9781316258774.014
http://doi.org/10.1017/CBO9781316258774.014
https://doi.org/10.5840/si2017318
https://doi.org/10.1093/icon/moz028
https://doi.org/10.1111/j.1467-923X.2013.12030.x
https://doi.org/10.1093/icon/mow045

Populism and Liberal Constitutionalism 153

Burai, P, Ligeti, M., Martin, J. P. & Salgd, E. (2017). Democratic Backsliding and Economic Performance.
Building Unity and Support for Democratic and Free Market Values in Central and Eastern Europe.
Country report on Hungary. Transparency International Hungary.

Chronowski, N. (2012). The New Hungarian Fundamental Law in the Light of the European Union’s
Normative Values. Revue Est Europa, 1, 111-142.

Chronowski, N., Varju, M., Bard, P. & Sulyok, G. (2019). Hungary: Constitutional (R)evolution or
Regression? In A. Albi & S. Bardutzky (Eds.), National Constitutions in European and Global
Governance: Democracy, Rights, the Rule of Law (pp. 1439-1488). Springer. Online: https://doi.
0rg/10.1007/978-94-6265-273-6_31

Corrias, L. (2016). Populism in a Constitutional Key: Constituent Power, Popular Sovereignty and
Constitutional Identity. European Constitutional Law Review, 12(1), 6-26. Online: http://doi.
org/10.1017/51574019616000031

Dezs6, M. (2011). A masodik kamardk alkotmdényos funkciéi. In A. Téglasi (Ed.), Szitkség van-e
kétkamaras parlamentre az 4j Alkotmanyban? (pp. 56-62). Orszaggytilés Alkotmanytigyi, igazsagiigyi
és tigyrendi bizottsaga.

Elkins, Z., Ginsburg, T. & Melton, J. (2009). Identifying Risks to Constitutional Life. In Z. Elkins, T.
Ginsburg & J. Melton (Eds.), The Endurance of National Constitutions (pp. 6-30). Cambridge
University Press. Online: https://doi.org/10.1017/CB09780511817595.006

Fleck, Z., Gadd, G., Halmai, G., Hegyi, Sz., Juhdsz, G., Kis, J., Kortvélyesi, Zs., Majtényi, B. & Téth, G.
A. (2011). Opinion on the Fundamental Law of Hungary. Online: http://lapa.princeton.edu/
hosteddocs/amicus-to-vc-english-final. pdf

Fournier, T. (2019). From Rhetoric to Action, a Constitutional Analysis of Populism. German Law
Journal, 20(3), 362-381. Online: http://doi.org/10.1017/glj.2019.22

Gidron, N. & Bonikowski, B. (2013). Varieties of Populism: Literature Review and Research Agenda.
Harvard Working Paper Series, 13004. Online: https://bit.ly/3]bpTtY

Ginsburg, T, Huq, A. Z. & Versteeg, M. (2018). The Coming Demise of Liberal Constitutionalism.
University of Chicago Law Review, 85(2), 239-255. Online: https://bit.ly/3XShAra

Ginsburg, T., Melton, J. & Elkins, Z. (2011). On the Evasion of Executive Term Limits. William & Mary
Law Review, 52(6), 1807-1872. Online: https://bit.ly/3RfDxOV

Inglehart, R. & Norris, P. (2016). Trump, Brexit, and the Rise of Populism: Economic Have-Nots and
Cultural Backlash. Harvard Kennedy School Faculty Research Working Paper Series, RWP16-026.
Online: https://doi.org/10.2139/ssrn.2818659

Invernizzi Accetti, C. & Zuckermann, I. (2017). What's Wrong with Militant Democracy? Political
Studies, 65(1_suppl), 182-199. https://doi.org/10.1177/0032321715614849

Kazai, Z. V. (2019, May 1). Administrative Judicial Reform in Hungary: Who Gives a Fig about
Parliamentary Process? Verfassungsblog on Matters Constitutional. Online: http://bit.ly/3Hu5q2q

Kombos, C. & Laulhé Shaelou, S. (2019). The Cypriot Constitution Under the Impact of EU Law: An
Asymmetrical Formation. In A. Albi & S. Bardutzky (Eds.), National Constitutions in European
and Global Governance: Democracy, Rights, the Rule of Law (pp. 1373-1432). T.M.C. Asser Press.
Online: https://doi.org/10.1007/978-94-6265-273-6_29

Kovacs, K. & Toth, G. A. (2016). Hungary’s Constitutional Transformation. European Constitutional
Law Review, 7(2), 183-203. Online: http://doi.org/10.1017/S1574019611200038

Lacey, N. (2019). Populism and the Rule of Law. Annual Review of Law and Social Science, 15(1),
79-96. Online: https://doi.org/10.1146/annurev-lawsocsci-101518-042919

Landau, D. (2018). Populist Constitutions. University of Chicago Law Review, 85, 521-543.

Mavrozacharakis, E., Tzagkarakis, S. & Kamekis, A. (2015, April 19). Modern Populism in Greece.
From Opposition to Power. SSRN. Online: http://dx.doi.org/10.2139/ssrn.2596167

McKay, J. (1996). Berlin-Brandenburg? Nein, danke! The Referendum on the Proposed Landerfusion.
German Politics, 5(3), 485-502. Online: https://doi.org/10.1080/09644009608404455

Public Governance, Administration and Finances Law Review o 2. 2022


https://doi.org/10.1007/978-94-6265-273-6_31
https://doi.org/10.1007/978-94-6265-273-6_31
https://www.cambridge.org/core/journals/european-constitutional-law-review
http://doi.org/10.1017/S1574019616000031
http://doi.org/10.1017/S1574019616000031
https://doi.org/10.1017/CBO9780511817595.006
http://lapa.princeton.edu/hosteddocs/amicus-to-vc-english-final.pdf
http://lapa.princeton.edu/hosteddocs/amicus-to-vc-english-final.pdf
http://doi.org/10.1017/glj.2019.22
https://bit.ly/3JbpTtY
https://bit.ly/3XShAra
https://bit.ly/3RfDxOV
https://doi.org/10.2139/ssrn.2818659
https://doi.org/10.1177/0032321715614849
http://bit.ly/3Hu5q2q
https://doi.org/10.1007/978-94-6265-273-6_29
http://doi.org/10.1017/S1574019611200038
https://doi.org/10.1146/annurev-lawsocsci-101518-042919
http://dx.doi.org/10.2139/ssrn.2596167
https://doi.org/10.1080/09644009608404455

154 Boldizsdr Szentgali-16th, Marco Antonio Simonelli

Mécs, J. (2017). Reform of the Electoral System in Canada and in Hungary - Towards a More Proportional
Electoral System? ELTE Law Journal, (2), 83-101.

Mohay, G. (2008). A 2008-as népszavazas a partstratégiak tiikkrében. Jogelméleti Szemle, (2).

Mudde, C. & Rovira Kaltwasser, C. (2017). Populism: A Very Short Introduction. Oxford University
Press. Online: https://doi.org/10.1093/actrade/9780190234874.001.0001

Miiller, W. (2017). Populism and Constitutionalism. In C. Rovira Kaltwasser, P. A. Taggart, P.O. Espejo
& P. Ostiguy (Eds.), The Oxford Handbook of Populism (pp. 590-606). Oxford University Press.
Online: https://doi.org/10.1093/0xfordhb/9780198803560.013.28

Miiller, J-W. (2015). Should the EU Protect Democracy and the Rule of Law inside Member States?
European Law Journal, 21(2), 141-160. Online: https://doi.org/10.1111/eulj.12124

Norris, P. (1997). Choosing Electoral Systems: Proportional, Majoritarian, and Mixed Systems.
International Political Science Review, 18(3), 297-312. Online: https://doi.org/10.1177/01925129
7018003005

Pappas, T. (2014). Populism and Crisis Politics in Greece. Palgrave Macmillan. Online: https://doi.
org/10.1057/9781137410580

Pogany, 1. (2013). The Crisis of Democracy in East Central Europe: The ‘New Constitutionalism’ in
Hungary. European Public Law, 19(2), 341-367. Online: https://doi.org/10.54648/euro2013021

Politica Territorial (2020, November 11). El Pacto Antitransfuguismo se refuerza y se extiende a todas
las administraciones publicas. Politica Territorial. Online: http://bit.ly/3HvPUmF

Rodrik, D. (2018). Populism and the Economics of Globalization. Journal of International Business
Policy, 1, 12-23. Online: https://doi.org/10.1057/s42214-018-0001-4

Rooduijn, M. (2018). State of the Field: How to Study Populism and Adjacent Topics? A Plea for Both
More and Less Focus. European Journal of Political Research, 58(1), 362-372. Online: https://doi.
org/10.1111/1475-6765.12314

Rovira Kaltwasser, C., Taggart, P. A., Espejo, P. O. & Ostiguy, P. (Eds.) (2017). The Oxford Handbook
of Populism. Oxford University Press. Online: https://doi.org/10.1093/oxfordhb/9780198803
560.001.0001

Scheppele, K. L. (2018). Autocratic Legalism. The University of Chicago Law Review, 85(2), 545-583.

Skapska, G. (2018). The Decline of Liberal Constitutionalism in East Central Europe. In P. Vihalemm,
A. Masso & S. Opermann (Eds.), The Routledge Handbook of European Social Transformations
(pp. 130-146). Routledge. Online: http://doi.org/10.4324/9781315612942-9

Sonnevend, P, Jakab, A. & Csink, L. (2015). The Constitution as an Instrument of Everyday Party
Politics: The Basic Law of Hungary. In A. von Bogdandy & P. Sonnevend (Eds.), Constitutional
Crisis in the European Constitutional Area (pp. 33-109). Hart Publishing. Online: https://doi.
org/10.5771/9783845261386-46

Stumpf, I. (2017). The Hungarian Constitutional Court’s Place in the Constitutional System of Hungary.
Polgari Szemle, 13(Special Issue), 239-258. Online: http://doi.org/10.24307/psz.2017.0314

Szente, Z. (2015). The Decline of Constitutional Review in Hungary — Towards a Partisan Constitutional
Court? In Z. Szente, E Manddk & Zs. Fejes (Eds.), Challenges and Pitfalls in the Recent Hungarian
Constitutional Development (pp. 185-210). CHarmattan.

Szentgali-Toth, B. (2014, September 12). Mi és miért valtozott? Az 4j 6nkormanyzati valasztasi rendszer
hattere. Arsboni. Online: http://bit.ly/3RbeEDN

Szentgali-Téth, B. (2015, July 16). Some Points against Legislating with Two-Thirds Majority. Lawyr.
it. Online: http://bit.ly/3XA8krU

Szentgali-Toth, B. (2018a). Hogyan tovabb, kétharmad? A mindsitett tobbségu torvényalkotds multja,
jelene, jov6je Magyarorszagon. HVG Orac Konyvkiado.

Szentgali-Toth, B. (2018b). A mindsitett torvények mint az alapvetd jogok védelmének eszkozei Kozép-
és Kelet-Europaban. Magyar Jog, (3), 155-161.

Szentgali-Téth, B. (2018c). Puede la mayoria cualificada socavar la democracia? El caso de Hungria.
Teoria y realidad constitucional, 41, 419-431. Online: https://doi.org/10.5944/trc.41.2018.22131

Public Governance, Administration and Finances Law Review o Vol. 7. No. 2.


https://doi.org/10.1093/actrade/9780190234874.001.0001
https://doi.org/10.1111/eulj.12124
https://doi.org/10.1177/019251297018003005
https://doi.org/10.1177/019251297018003005
https://doi.org/10.1057/9781137410580
https://doi.org/10.1057/9781137410580
https://doi.org/10.54648/euro2013021
http://bit.ly/3HvPUmF
https://doi.org/10.1057/s42214-018-0001-4
https://doi.org/10.1111/1475-6765.12314
https://doi.org/10.1111/1475-6765.12314
https://doi.org/10.1093/oxfordhb/9780198803560.001.0001
https://doi.org/10.1093/oxfordhb/9780198803560.001.0001
http://doi.org/10.4324/9781315612942-9
https://doi.org/10.5771/9783845261386-46
https://doi.org/10.5771/9783845261386-46
http://doi.org/10.24307/psz.2017.0314
http://bit.ly/3RbeEDN
http://bit.ly/3XA8krU
https://doi.org/10.5944/trc.41.2018.22131

Populism and Liberal Constitutionalism 155

Tamanaha, B. Z. (2006). The Tensions Between Legal Instrumentalism and the Rule of Law. UC Berkeley.

The Sound of Economics (2020, May 4): An Analysis of the German Constitutional Court’s Ruling on
the ECB QE Programme. The Sound of Economics. Online: http://bit.ly/3kzNREV

Tormey, S. (2018). Populism: Democracy’s Pharmakon? Policy Studies, 39(3), 260-273. Online: https://
doi.org/10.1080/01442872.2018.1475638

Urbinati, N. (2017). Populism and the Principle of Majority. In C. Rovira Kaltwasser, P. A. Taggart,
PO. Espejo & P. Ostiguy (Eds.), The Oxford Handbook of Populism (pp. 571-587). Oxford University
Press. Online: https://doi.org/10.1093/0xfordhb/9780198803560.013.31

Versteeg, M., Horley, T., Meng, A., Guim, M. & Guirguis, M. (2020). The Law and Politics of Presidential
Term Limit Evasion. Columbia Law Review, 120(1), 173-248. Online: wwwjstor.org/stable/26868346

Waldron, J. (2006). The Core of the Case against Judicial Review. The Yale Law Journal, 115(6),
1346-1406. Online: https://doi.org/10.2307/20455656

Walker, N. (2019). Populism and Constitutional Tensions. International Journal of Constitutional Law,
17(2), 515-535. Online: https://doi.org/10.1093/icon/moz027

Zakaria, E. (1997). The Rise of Illiberal Democracy. Foreign Affars, 76(6), 22-43. Online: https://doi.
org/10.2307/20048274

Public Governance, Administration and Finances Law Review o 2. 2022


http://bit.ly/3kzNREV
https://doi.org/10.1080/01442872.2018.1475638
https://doi.org/10.1080/01442872.2018.1475638
https://doi.org/10.1093/oxfordhb/9780198803560.013.31
https://www.jstor.org/stable/26868346
https://doi.org/10.2307/20455656
https://doi.org/10.1093/icon/moz027
https://doi.org/10.2307/20048274
https://doi.org/10.2307/20048274

