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Abstract: Local self-governments cannot be defined as entities against the state, nor do they
merely assist in executing the central will. The significance of local self-governments lies in their
role in the division and balancing of powers. In light of the principle of subsidiarity, the need for
autonomy through decentralisation necessarily leads to the central bodies of the state being
marginalised in these matters, in a sense, the latter lose their ability to solve the issues raised
within their own sphere of competence.

From a certain point of view, this can even be considered a vertical division of power. The
division of executive power between the public administration subordinated to the Government
and independent local self-governments, does not call into question the local self-government’s
affiliation with the executive power. As such, it is practically an internal division of powers. In
essence, it manifests itself as a kind of limited autonomy, which — due to the unity of the
state — subsists only within the confines of the relevant laws.

In light of the foregoing, jointly applied principles lead to a vertical division of power.
Power is divided, which, nonetheless, does not mean that one sovereign body limits another; it is
rather the case of the state restraining itself by virtue of the principle of democracy.

Keywords: right to local self-government, vertical division of power, separated branch of power,
protected powers

1. Opening remarks

According to the classical approach, the concept of municipal power was first intro-
duced by Benjamin Constant, who added the requirement of vertical division of powers
and decentralisation to the horizontal division of powers used so far (Csalls, 2014,
p- 25). Today, the dominant model for the territorial division of powers in modern
democratic state systems is that of self-government. As Ilona Pilné Kovécs points out,
there are essentially historical reasons for this since, in many countries, they were estab-
lished before the central state institutional system and their collective nature was carried
over into the unifying state organisation (Pdlné Kovacs, 2008, p. 13). Today, therefore,
local self-government is a basic institution in all democratic states, but despite (or rather
because of ) this, the precise definition of local self-governance and local self-government
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has been a century-old challenge for researchers. The main reason for this is that the idea
of local self-governance is based on different foundations in different countries, and the
paths of development are very different, too. Istvén Ereky forthrightly argued that there
are irreconcilable conflicts between the myriad theories of self-government (Ereky,
1932, p. 3). Of course, there are common basics, but there have been many differences in
the details until recent times.

Local self-governments are in a vertical position compared to the classical actors in
the division of powers. Opinions are divided among researchers on how to interpret this
vertical position. Some argue that local self-governments must be seen as a separate
branch of power. Others deny this and try instead to explain the situation of local self-
governments by the vertical division of powers. Still others, however, argue that vertical
division of powers can only be discussed in federal states, so it is meaningless in a unitary
state. These authors typically see local self-government as a kind of restriction on the
executive branch, or not even that.

However, looking at the individual constitutions, the situation is not clear either.
Vertical division of powers is of course present in federal states, but there are also exam-
ples that focus explicitly on the role of local self-government: The Estonian Constitution
treats local self-government as a separate branch of power,' and the Croatian
Constitution formulates the right to local self-government as a limitation of the three
branches of power.? Typically, however, the role of local self-governments in the divi-
sion of powers can only be inferred from the interpretation of individual rules.

2. Local self-government and division of powers

When looking for the place of local self-governments in the system of branches of
power, the primary question is on what basis we consider a branch of power to be
a branch of power. Starting from the classical theories of John Locke and Montesquicu,
and extending them in various ways, to the denial of the division of powers,® the theo-
ries on this subject are almost endless. A detailed examination of all this is not the
subject of the present paper. By considering the existence of the division of powers as
a constitutional fact,* I will only concentrate on how local self-governments can be
placed in this system.

The division of powers is not about rigid separation but about mutual checks and
balances (Fogarasi, Ivancsics & Kiss, 1994, p. 21). From an organisational point of view,
any body performing a task of public authority can be seen as a separated branch of
power, which is not dependent on other actors but limits their power. This makes the

Constitution of the Republic of Estonia, Article 14.
Constitution of the Republic of Croatia, Article 4.
Benjamin Constant, for example, considered the division (separation) of powers as futile, because if the amount
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of power is infinite then the actors need only to form a coalition to tyrannise. The key is to ensure that no actor
oversteps its authority (Constant, 1997, p. 81).

In this respect, I also rely on Article C(1) of the Fundamental Law of Hungary, according to which the functioning
of the Hungarian State shall be based on the principle of the division of powers.
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list quite long, and it is clear that this approach also has a centuries-old tradition.” If, on
the other hand, the branches of power are distinguished functionally, according to the
type of task they perform, there is no reason to extend the classical triad. This does not,
of course, exclude the possibility of several bodies sharing the responsibilities of one
branch of power. Hence, with their autonomy, each actor of power may limit each other
within a given branch of power, but each is the custodian of the realisation of a given
type of task.

The challenges of our modern world make it less and less possible to follow
a particularly rigid, institutional division. The proliferation of different bodies increas-
ingly implies an increase in the complexity of the tasks they perform,® while it is difficult
to deny that the activity they perform still falls within one of the three functions of state
power (perhaps explicitly mixed). For this reason I can easily agree with Andréds Zs.
Varga, who suggests a functional approach to the division of powers instead of an insti-
tutional one, and sees a need to break with the one power — one organisation approach.
No single branch of power can be tied to a single exclusive body, and an organisation
does not typically exercise only one kind of power (Varga, 2019, pp. 37-38).

This raises the question of whether local self-governments can be considered a sepa-
rate branch of power. The emergence of municipal power in legal literature is usually
associated with the work of Constant. It is true that, according to him:

Until now, local government has been regarded as a dependent branch of the executive; on
the contrary, it must never be an obstacle to it, but it should not be dependent on it either.
If the interests of the parts and of the whole country are entrusted to the same hands, or if
the local interests are made to be represented by depositaries, there will be many evils, and
even those evils which seem to be mutually exclusive will coexist (Constant, 1862, p. 126).”

Constant is said by many to have added local self-government to the triad of the
branches of power, but I see this as an oversimplification. His theory suggests, first of all,
that local self- governments are in a vertical position in relation to the central executive
power, and that they have protected functions; that is, the principles of subsidiarity and
autonomy actually make local governments the counterbalance of power. Janos Sari also
interprets Constant’s theory in such a way that he does not speak of a separate branch of
power but only of a division based on locality, which presupposes self-interest (Séri,
2007, p. 42). Ercky draws attention to its practical application, reporting that in
Belgium, to counteract the extreme centralisation, the constitution recognised county
or municipal power as the fourth branch of power in addition to those named by
Montesquieu. In principle, many authors have tried to base the French model of
decentralisation on this, but in reality, they have developed and codified the principles
of the French system of modern local self-government (Ercky, 1939, p. 192). What is

Moreover, the extension of the division of powers to dimensions that are not or not necessarily linked to the
exercise of public power is not new (Erdés & Smuk, 2017, p. 139).

Examples include the activities of the Court of Auditors or the Ombudsman of Hungary.

It can be read in French in the ‘new’ edition of the Cours de politique constitutionnelle, ed. by Jean-Pierre Pages, Paris,
Didier, 18306, vol. I, 151.
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certain is that, in the wake of Constant’s theory, questions about the local self-
government being an autonomous, separate branch of power have popped up again and
again in the legal literature, but for a long time they have not really managed to take
root. Zoltan Magyary, for example, considered it a matter settled by science that local
self-government is a simple form of executive power, in which, however, the nation is
not only involved in the exercise of executive power through parliamentarism prevailing
in the sphere of legislative power but also directly complementing and, together with
the representation of the people, constituting full constitutionalism. However, according
to him, local self-government is necessarily and exclusively a state executive function, in
which the members of the nation, in the service of the state, carry out the will of the
state on themselves (Magyary, 1930, p. 166).

It was only in the second half of the twentieth century that the neoliberal develop-
ment of the state began to go back to Constant’s principle and the natural law origins of
local self-government, and with it the classification of local self-government as a separate
branch of state power. According to Istvan Baldzs, these are ideas that absolutise the
democratic nature and autonomy of local self-governments, which reached their peak in
the decentralisation reforms and regionalisation of the 1980s (Baldzs, 2014, p. 298).
Zsuzsanna Arva also stresses that the classical Montesquieuian concept of separation of
powers is hardly applicable in the modern era. According to her, there are several factors
(their status separate from the state administration, their autonomy) related to local self-
governments established based on the principle of decentralisation, which raise the
question of recognition as a factor of power (Arva, 2014, pp. 37-38). According to the
view labelled conservative by Balazs, local self-governments performing executive branch
functions have the character of being a separate branch of power because of their
autonomy while, according to the other view, in addition to executive functions, they
also perform the territorial division of state power, and therefore they effectively func-
tion as a separate branch of power. The difference is more theoretical, manifested in the
relationship with state bodies, since, if local self-government functions as a separate
branch of power, it has looser links to central state bodies and looser control by the
Government. The practical relevance of this issue was greater in the case of the newer
democracies that emerged from dictatorships (the more radically independent branch of
power characteristic emerged as a counter-effect), but the global economic crisis has also
forced a reassessment of their role in these states (Baldzs, 2014, pp. 298-299).

The perception of them as a separate branch of power is therefore dynamically
changing in both time and space,® and, in my view, the significance of the question in
this form is negligible. While there are some authors who posit local self-governments as
a separate branch of power, many focus more explicitly on vertical division of powers
(e.g. Veress, 2005, p. 260), whereas others focus more on the exercise of autonomy (e.g.
Ivancsics, 1996, p. 185) or the realisation of a counterbalance of power (e.g. Berényi,
2003, p. 309) from a practical perspective.

8 According to Péter Szegviri, for example, local self-governments could be considered to be a separate branch of
power under the Constitution rather than under the system of the Fundamental Law (Szegvari, 2017, p. 763).
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In my view, local self-governments do not perform a different type of function
compared to the other branches of power (they are close to the executive power, but
they are also representative and autonomous in their rule-making; see Csink, 2014, p.
155); they just do it on a different level. Their position cannot therefore be understood
in a system of division of powers created based on a horizontal logic, and their relations
with other actors can only be understood vertically.

3. Federation versus local self-government, vertical division
(separation) of powers in the narrow sense

In the light of the above, the possibility arises that the conceptual ambiguity could be
resolved through the principle of vertical division of powers. However, this also presents
a number of difficulties. The vertical division of powers is generally based on the princi-
ple that the exercise of power can be subdivided into certain territorial or corporate
levels. The principle of division of powers is also implemented by the division of state
power into central, regional or local levels or autonomous bodies (Petrétei, 2018, p. 30).
Vertical division (in the original sense: separation) of powers is a product of American
legal doctrine. In the broadest sense, it prevails when the decision-making freedom of
one body is limited, or at least counterbalanced, by another body organised on a differ-
ent territorial basis (Csink, 2014, p. 156).

In federal states, the powers of the federal parliament are limited to regulating
matters at the federal level, while the powers of the member states enjoy strict constitu-
tional protection (Erd8s & Smuk, 2017, p. 138).In these states, both the member state
level and the federal level have the attributes of statehood and the member states join
the federation in possession of their sovereignty. As they retain their sovereignty within
the federal state, it is necessary to settle which powers belong to the federation and
which to the member state. This inevitably leads to a vertical division (separation) of
powers, where sovereign constrains sovereign. It should also be noted, however that, in
Hans Kelsen’s interpretation for example, the essence of the federal state is the degree
and type of decentralisation, which requires a specific constitutional premise. In this, he
did not consider the method of formation and the existence of sovereignty (whether
only the central state, only the member state, or both are sovereign) to be important; he
considered it a pseudo-problem (Kelsen, 1927, pp. 59-60).

In contrast, in unitary states, local self-governments do not have any rights — in
a public law sense — to counterbalance legislative power, but the right of local communi-
ties to self-government must be respected by the state (Szoboszlai, 2011, p. 29). In
addition, however, the legislative powers of the Parliament in these states are very broad,
leaving it to the political discretion of the national assembly to distinguish between local
and national matters (Erdés & Smuk, 2017, p. 138). Local sclf-governments are not
mini-republics, but an integral part of the state mechanism, from which, however, the
powers granted to them by law make them relatively separate and autonomous (Fogarasi,
Ivancsics & Kiss, 1994, p. 21).
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While in a federation, the sovereignty of the member states remains intact in
matters that do not fall under federal competence; the local self-governments in
a unitary state (or within a member state of a federal state) may influence the central
power, but they are always subject to the authority of the central power (Dezsé &
Somody, 2007, pp. 148-149). This means that the vertical division of powers achieved
by the federal system is not in itself guaranteed.” At the same time, the presence of local
self-governments results in an internal division of executive power, and therefore the
local autonomy that is achieved plays a power-limiting role (Veress, 2005, p. 275).
Magyary, for example, did not agree with this restrictive role. He divided the types so
that the local self-government, in terms of its substance, can be political and administra-
tive. Of these, political local self-government also has legislative power, so it does not
maintain the unity of state law. He (also) identified this with federalism. In the other
system, they maintain the unity of state law, but their administrative powers are not
complete. The public power is centralised with the central government, so if the local
self-government exercises a public power, it can only exercise it within the powers dele-
gated and delimited by the state and not by original right and at will. Local
self-government is, in his view, just a specific form of state administration (Magyary,
1942, p. 113). Ercky (1939, p. 193) presented a very similar French view on the same
issue, with the difference that, in his opinion, the French do not recognise the distinc-
tion between administrative decentralisation and constitutional decentralisation (they
only distinguish between federalisation and decentralisation).

It should also be stressed that in recent times, in an increasing number of countries,
units that were previously considered to be of a local self-government nature have
become similar to a member state, thus making differentiation relative (Hoffman, 2015,
pp. 43-44). In regional states, regions have more extensive powers than local self-
governments (for instance, they can have their own government), but their sovereignty
is not recognised. Csaba Erd8s and Péter Smuk argue that, in these states, the autono-
mous territory’s independent share of the supreme power is not recognised, but its
independent right to regulate is, and its exercise is possible even through the parliament,
i.e. territorial autonomy is seen as a constitutional limitation of the central parliament
(Erdés & Smuk, 2017, p. 138).

Kelsen’s approach shows the relativity of demarcation and the possibility of transi-
tion quite well. He argues that the extension of local self-government decentralisation
towards general norms (which usually implies a relatively larger spatial scope for local
norms) creates a ‘land’ (country)-based decentralisation, whereby executive power, as
well as legislative power, are shared between central and local bodies. It is difficult to
distinguish these ‘countries” from autonomous provinces, especially if the provinces can
also pass autonomous statutes (possibly provincial laws) and if the bodies of the ‘coun-
tries’ are democratic as well. The only difference in this case is the greater legislative
power, and from there — with increased decentralisation (which means constitutional

? Consequently, according to Laszlo Sélyom, the Hungarian Constitutional Court has never considered municipal

autonomy as a quasi-federal structure. Only an ex-post examination of a local self-government decree for
overstepping legislative power can be considered a hidden, quasi-federal review of powers (Sélyom, 2001, p. 769).
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powers) — it is only a step to becoming a member state of the federal state. In any case,
the member state also benefits from central legislative and executive powers through the
Second Chamber of the Parliament (Kelsen, 1927, pp. 58-59).

On the basis of the above, it can be stated that only the system of federal states can
be considered to have vertical division (separation) of powers in the literal sense of the
word, and that this concept cannot be interpreted to mean the system of local self-
governments within unitary states (or within a member state of a federal state)."”

4. Vertical division of powers as an outcome

Many scholars go no further than the above approach, considering vertical division of
powers a feature of the federal state structure, which essentially requires sovereignty to
be limited by another sovereign. These approaches are very logical, but also very formal.
I do not consider it inherently unacceptable to call the principle of federalism a vertical
division of powers; however, I must also stress that, on the one hand, it is unfortunate to
consider it the only vertical limit to power, and, on the other hand, it is not a view to be
dismissed that everything which ultimately limits the exclusivity of central state power
from a functional point of view can be considered a vertical division of powers.

The balance ensured by the division of powers (the essence of which, as stated
above, is the mutual checks and balances) must also be reflected in the relationship
between central and local power. The balance of power must also be present and charac-
teristic of the vertical division of labour (Fogarasi, Ivancsics & Kiss, 1994, p. 21). In
Péter Szegviri’s approach, the fundamental rights and competences of local self-govern-
ments (following Istvan Bibd’s line of thought) technically enable the disruption of the
concentration of power, as well as the establishment of vertical division of powers and
the emergence of power competition (Szegvari, 2017, p. 765). Antal Ad4m highlights
that, in the constitutional definition of fundamental powers and in the legislation
respecting them, there is a transfer of certain public powers, which he also calls vertical
division of powers (Ad4m, 2000, pp. 151-152). By vertical division of powers, Eméd
Veress means the division of powers between the central state and the local self-govern-
ment, within the executive (Veress, 2005, p. 294). Herbert Kiipper also uses the term

! Lorant Csink himself argues in favour of the above interpretation of vertical division of powers, but he also adds
popular sovereignty to this and emphasises that, in a narrower sense, the legitimacy of the two institutions must
be identical for the vertical division of powers to be realised, i.c. both must be the bearers of popular sovereignty.
Consistent with other authors, he argues that, in federal states, both the member state and the federation have
sovereignty, but in the unitary state there is no entity that also has sovereignty besides the central power. However,
he also argues that if the people as a whole are the source of sovereignty, sections of the people are not. Obviously,
the power of the state derives from the people and can be explained dogmatically, but linking state sovereignty
and popular sovereignty so directly is rather problematic from a practical point of view. Csink himself uses this
reasoning, which I think is the main argument against this approach. Namely that several federal states designate
the people as a whole as sovereign. As far as Hungary is concerned, he resolves this by saying that vertical division
of powers is not realised because local self-governments are not given sufficient powers and guarantees. This
explanation, however, ultimately argues against rather than supports the direct link between popular sovereignty and
vertical division of powers. But it is precisely for this reason that I myself attach importance to the role of popular
sovereignty (Csink, 2014, pp. 156-157).
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vertical division of powers to describe the division of power within the executive. The
division of executive power to state administration that is subordinate to the
Government and to autonomous local self-governments is a vertical division of powers,
but it does not call into question that local self-government belongs to the executive
power. It is, in effect, an internal division of powers, he says, with checks and balances,
because, in practical terms, it is the executive that poses the greatest threat to individual
freedom. He also mentions that the Constitutional Court essentially calls this autonomy
(Kiipper, 2009, pp. 1503-1504). In the context of checks and balances, Pdlné Kovécs
argues that the American constitutional tradition also sees local self-governments as
checks vis-a-vis the central state and the dictatorship of the majority. He therefore does
not reject a constitutional solution based on the territorial division of power (Pilné
Koviécs, 1996, p. 132).

I believe that, if local power and central power respect each other’s latitude, it
necessarily leads to a vertical division of power. Not because there are duplicated levels
of power, but precisely because there are not. Local self-governments clearly do not have
state sovereignty and should not be seen as the central power’s ‘competitors. On the
contrary, both are acting in their own capacity. The state does not want to take over the
affairs of local communities, while local self-governments do not want to be the state
within the state. In this reading, this principle is mostly about self-limitation, which in
turn leads to an ultimate division of power between the central and local levels. It is
more a result than a starting point, and therefore could not be further from the principle
of what we call vertical division of powers in the case of federal states. Yet the result is
similar: The state does not interfere in local affairs and vice versa, i.c. the principles of
autonomy and subsidiarity apply. In Reinhard Hendler’s formulation, local self-govern-
ment as an instrument of decentralisation leads to a plurality of state decision-makers,
and serves to dismantle political power as an actor in the vertical division of powers
(Hendler, 2007, p. 15). This division can be assessed primarily against the central execu-
tive power, but the legislative power must also respect the limits set by the constitutional
power, such as the right to adopt regulations on local public affairs. The legislative is
thus also limited, in that it cannot by law empty the powers of the local
self-governments.

This derivation is obviously close to what can typically be included in the concept
of autonomy. However, while autonomy provides an answer to the question of what the
state decides that local self-governments have the right to do, the vertical division of
powers is more helpful in answering why the possibility of state intervention in the
implementation of autonomy needs in fact to be limited.

It must be readily acknowledged that, precisely because of the above arguments, it
is perhaps unfortunate to call this principle vertical division of powers, as it can easily
give rise to misunderstandings. I am convinced, however, that the emphasis should not
be on the designation but on whether local self-government is ultimately capable of
counterbalancing and limiting central state power. Therefore, in contrast to the classical
approach of vertical division of powers, it is not the theoretical framework but rather
the practical effects that I consider to be decisive. In agreement with Veress, two prereq-
uisites must be highlighted for this to be feasible: On the one hand, the division of
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central and local self-powers and, on the other, the possibility for local communities to
have a different political choice (Veress, 2005, p. 275). This is what enables the local
self-government to have the opportunity to make decisions within the limits of the law,
based on its own interests, and different from the intentions of the central state power.
However, to guarantee this, it is also essential that the freedom of local self-governments
to do so is guaranteed by law and by the courts, as well. Jené Kaltenbach highlights in
particular that the autonomy of local self-government must be protected, even against
legislation that is aimed at national political interests (so that the autonomy of local self-
government cannot be abolished or fundamentally changed by a simple law), and at the
same time, like the horizontal elements, local self-government must be subject to regula-
tion by the constitution (Kaltenbach, 1991, pp. 136-137).

5. A summary of the process of vertical division of power

In light of the previous point, I will attempt to sketch in a nutshell how and why the
interplay of the various principles of local self-government can lead to a vertical division
of power. The scope of this paper does not allow for a detailed elaboration, but I will try
to illustrate the main points.

My starting point is that local self-governments cannot be defined in opposition to
the state, nor are they simply technical assistants to the state. The importance of local
self-government lies rather in its power-sharing and power-balancing character (Stern,
1981, p. 204). Originally developed in many countries in opposition to absolutist state
power, in a globalising world it is no longer possible to understand local self-government
in its original sense, as all parts of the state are now democratically constructed
(Hoffmann-Axthelm, 2004, pp. 13-14). In a parliamentary democracy, it is no longer
the people against state power, but only the whole people against their own parts. On
this basis, the importance of defending self-governance arises when the views of smaller
communities need to be defended against the whole of the state, which holds all the
power (Peters, 1926, p. 43).

Autonomy is one of the most important characteristics of local self-governance.
Although autonomy and self-governance are commonly thought of as synonymous
concepts, autonomy in relation to public institutions is really about self-regulation based
on legal authority (Hendler, 2007, p. 12). Autonomy is therefore the right of a commu-
nity other than a state to create law for itself (Peters, 1926, pp. 37-38). Necessarily
limited, autonomy does not protect action that does not comply with the legal frame-
work. As the autonomous body is part of a larger political system, the principle of
autonomy must be reconciled with the principle of unity (Ladner et al., 2019, pp.
175-176).

The principle of subsidiarity makes it a natural requirement to seck local solutions
to local problems. Even without a mention in the constitution, this principle is consid-
ered one of the most important principles (Knemeyer, 1990, p. 174). It prohibits
unwarranted interference by higher levels of power in the sphere of competence of lower
levels, i.e. interference that is incompatible with the common good (Frivaldszky, 2006,
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p- 36), and specifies that the higher level may intervene in the relations of the lower level
only in order to help it. However, this does not mean that these cases cease to be national
cases. The local community may want to be given an appropriate degree of freedom and
autonomy to manage and solve its own affairs. The subsidiarity principle both defines
and limits freedom of action. Indeed, the legitimate authority is empowered to replace
a failing actor if necessary (Berthet & Cuntigh, 2006, p. 186). This is why, in some cases,
it is part of the subsidiarity principle to move certain tasks that are insoluble at a lower
level to a higher level (Waschkuhn, 1995, p. 59). The European Charter of Local Self-
Government also states that," in general, public tasks need to be carried out primarily
by the administrative body closest to the citizen. The delegation of tasks to another
administrative body must depend on the nature and size of the task and on efficiency
and economic requirements.'

Even so, this does not mean that the municipalities have sovereign power; in fact, it
must depend on the wise discretion of the state to delegate the tasks. The way to achieve
this is decentralisation, which is not only a practical principle of administrative organi-
sation, but also a building block of local self-government (Sods, 2010, p. 57). If, on the
basis of subsidiarity, the need for autonomy is asserted through decentralisation, this
inevitably leads to the central bodies of the state being marginalised in relation to the
issues involved and, in a sense, losing the possibility of solving the problems that arise
under their own authority.

In some respects, this can even be called vertical division of powers, because in the
constitutional definition of fundamental powers and in the legislation respecting them,
there is a transfer of certain public powers (Adém, 2000, pp. 151-152), which also
serves to dismantle political power (Hendler, 2007, p. 15). However, apportioning
executive power to state administration, which is subordinate to the government, and to
autonomous local self-governments, does not call into question that local self-govern-
ment belongs to the executive power. It is effectively an internal division of powers
(Kiipper, 2009, pp. 1503-1504). In terms of its outcome, it essentially manifests itself as
a kind of limited autonomy, which, however, due to the unity of the state, exists only
within the framework of the law.

The real emphasis is on having things that can be done locally, independently and
democratically. The aim, in my view, is to ensure that local communities carry out tasks
that are truly local and can be carried out on their own (with the help of the central
level), with a focus on the principle of subsidiarity. These are the local self-government’s
functions and powers. In light of the above, the combination of principles leads to
a vertical division of power. Power is divided, nevertheless, it is not a sovereign entity
limiting the other sovereign entity, but the sovereign state limits itself by virtue of the
principle of democracy.

In principle, it is the sovereign decision of the state to recognise what is a local
public matter, but this also imposes obligations on the state in the context of subsidi-
arity. This could be ensured through deconcentration as well, but, through

1 Convention on the European Charter of Local Self-Government, signed in Strasbourg on 15 October 1985.
2 Local Self-Government Charter, Article 4(3).
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decentralisation (thereby recognising autonomy), the central power necessarily limits
itself, because it transfers powers to the local self-governments concerning which it
cannot later claim to have the central executive power take over the decisions concerned.
This leads to a situation where the central level of the state necessarily abdicates its right
to decide on the issue. This, I am convinced, whatever the name, is effectively a vertical
division of power.
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