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Abstract: The various legal theorists dealing with the operation and effect of law have mostly
examined situations that can be described as occurring in the usual, regular, normal state of social
life. Over the last half century, and particularly since the formation and later enlargement of the
European Union, the requirement of the rule of law has emerged as a key topic. The test of the
rule of law is as follows: it is necessary to examine in an abnormal situation or, as it were, in an
extraordinary situation exactly how it is possible to take political decisions that are of fundamental
importance to society while also guaranteeing that these decisions remain within the rule of law
at all times.

The aim of this study is to investigate how and by what constitutional mandate the Hungarian
Government deviated from the normal constitutional situation in 2020. The “state of exception”
theorised by Carl Schmitt and Giorgio Agamben means the suspension of the law. It is important
to understand their views in order to see that the Hungarian situation in 2020 is utterly dissimilar
to such a state of exception. In short, we need to distinguish a state of exception from an
extraordinary situation, because the latter does not imply the suspension of law in general or,
more specifically, the suspension of the rule of law, but that parliamentary and government
decisions remain within it. The special legal order applied in an extraordinary situation is not in
fact a suspension of democracy, still less of the rule of law. On the contrary, it actually falls within
both: in a state of national crisis, this situation is democracy itself and the rule of law itself,
and — accordingly - strict laws (both democratic and imposed within the rule of law), or rather
laws of cardinal importance, make its conditions and its functioning possible and regulate it.

Keywords: rule of law, extraordinary situation, state of exception, Carl Schmitt, Giorgio Agam-
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1. Introduction
The various legal theorists dealing with the operation and effect of law have mostly

examined situations that can be described as occurring within the usual, regular, zormal
state of social life. In such circumstances, society is not in the throes of revolution, civil

© 2021 The Authors


https://doi.org/10.53116/pgaflr.2021.1.6
https://orcid.org/0000-0003-4387-3488
https://orcid.org/0000-0002-2061-5569
mailto:karacsony@ajk.elte.hu
mailto:nagypalszabi@ajk.elte.hu

66 Andrds Kardcsony, Szabolcs Nagypdl

war, or other horrors and disasters. In short, life proceeds in the normal and usual way.
Over the past century and a half, legal and political thinkers have not only analysed the
state of law but have also formulated various requirements for the way that law operates.
In this regard, the requirement to establish and maintain the legal state (Rechssstaat)
and the rule of law has been set up quite specifically.! The legal state, as the phrase
implies, is not only about the law, but also about the state.

Over the last half century, and particularly since the formation and later enlarge-
ment of the European Union, the requirement of the rule of law has emerged as a key
condition. The test of the rule of law is as follows: it is necessary to examine in an
abnormal situation or, as it were, in an extraordinary situation exactly how it is possible
to take political decisions that are of fundamental importance to society while also
guaranteeing that these decisions remain within the rule of law at all times. The shocking
experience of the past few months, dominated by the epidemic threat, shows that various
misunderstandings and unfounded assumptions of one kind or another are held by the
general public. The objective of this paper, which focuses primarily on the Hungarian
situation, is to show, that even this extraordinary situation can be managed and
controlled within the normal framework of the rule of law.

2. The state of national crisis is not a state of exception

The epidemic has shown how well governments in European countries were able to
respond quickly and effectively to the ever-changing problems they have faced. The
general expectation, of course, was that government policy in this particular, special situ-
ation should be consistent with what is permitted within the framework of the rule of
law. However, criticisms have been levelled at Hungary (such as Donald Tusk’s comment
in Der Spiegel about the Hungarian Prime Minister [Miiller & Puhl, 2020] that the
German legal and political thinker Schmitt, who is known to have been unafraid of the
state of exception and to have been a fervent supporter of Adolf Hitler in the early years
of the National Socialist regime, would have been proud of Viktor Orbén) which
demonstrate either a complete lack of knowledge of the actual circumstances or an
expression of mere political antipathy.

The aim of the study is to shed light on how and by what constitutional mandate
the Hungarian Government deviated from the normal constitutional situation in
2020. It is worth clarifying a few concepts at the beginning of this inquiry. In doing so,
we shall draw on various works by Schmitt and related studies by Agamben. Both
thinkers have analysed historical and political situations in which the normal, ordinary
world of law does not prevail; more specifically, they have discussed extraordinary or
exceptional situations. Schmitt wrote a hundred years ago, whereas Agamben continues

to work today. Because of the long-lasting influence they have had, they are both classics
in this field.

! The relationship between the concepts of the legal state and the rule of law (differences and similarities) will not be
discussed in this paper.
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In the normal state (when the normal course of life is not disrupted by natural
disasters or political and military crises affecting countries), the normal functioning of
the legal system provides security through predictability. However, there are situa-
tions — outside the normal situation — where the traditional formal legal requirements
are not sufficient to ensure the safe protection of life, but where the emergency itself
must be addressed first and foremost. The security of a society can be threatened not
only by armed conflict, but also by a natural disaster or, as the case may be, an epidemic.
A health problem on a massive scale can be as serious as a multitude of violent actions
on the streets. In anticipation of such a situation, the constitutional order of states which
function under the rule of law provides for the legal possibility of deviating from the
normal situation. It should be emphasised that it is only possible to deviate from the
normal legal situation in a legally regulated manner. As such, the confrontation with
extraordinary situations, while modifying the normal order of law-making, is still part
of the overall functioning of the rule of law.

Schmitt examined how the state of law deviates from the normal state in relation to
the question of sovereignty. Two of his books address this in detail: one, Dictatorship
(Die Diktatur, 1921), which examined the history of ideas on the question of sover-
cignty; the other, Political Theology (Politische Theologie, 1922). In his 1921 work, he
described two types of dictatorship, one based on pouvoir constitué (constitutional
power) and the other on ponvoir constituant (constituent power): the commissar (i.e. the
dictator entrusted with a specific task) and the sovereign dictaror. The distinction is
based on the following question: what can guarantee the enforcement of the given
norms and how can a new norm be created?

The commissarial dictator always starts from the existing constitutional order and
secks to implement such constitutional order in a situation where the application of
constitutional procedures does not ensure the existence of a constitutional order accepted
by the political community. In this state of exception, his task is to restore the normal
legal (i.c. constitutional) situation. This kind of dictatorship is limited by time. Schmitt
gave the example of the Roman Republic, when it was the task of the dictator, elected
for one year, to bridge the gap or conflict between the norms of law and the norm of law
enforcement (the implementation of law) in the face of a serious external threat, by
making political decisions to resolve the emergency. In short, the commissar-like dictator
suspends the constitution in order to defend that same constitution. Schmitt compared
this situation to a state of siege.

In contrast, the sovereign dictator does not simply suspend an existing, specific
constitution based on the law, but secks, by its suspension, to create a situation in which
a new constitutional order becomes possible. His activity is characterised by the pouvoir
constituant, or constituent power. The pouvoir constituant knows only rights, but
not obligations; a pouvoir constitué, on the other hand, knows only obligations and not
rights. The relationship between pouvoir constituant and pouvoir constitué is captured by
Schmitt in a parallel analogy with nature, as the difference between natura naturans
(nature that creates) and natura naturata (nature that is created). What the two types of
dictatorship analysed by Schmitt have in common, however, is that the possibility
of each occurring is legally regulated, and both aim to create a constitutional state of
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normality. The first does this by reinforcing the old szatus guo, the second by creating
a new one.

Less than a year later, Schmitt’s book on political theology appeared, in which there
was no mention of the commissar at all, only of the sovereign. One might suppose that
the author had radicalised his position on both the sovereign and, in line with this, the
state of exception. The very first sentence of the work — ‘Sovereign is he who decides on
the state of exception’ — has since been quoted countless times (Schmitt, 2005, p. 5).
Schmitt here focused on the final decision, i.c. the decision that cannot be deduced from
the legal norm (this alone shows his departure from the rule of law principle).
Underlying all this was his conviction that the state (politics) takes precedence over the
law. The end of the legal order does not mean the end of all orders, as there is the order
of the state (politics).

Incidentally, we wish to note that it is here that Schmitt’s dispute with Hans Kelsen
lies, as Kelsen interpreted the state order only in the context of legal regulation, and
analysed only the normal situation of life. For Schmitt, the sovereign’s power originates
in itself; it is not derived from something else, nor is it a power deduced from some
norm. However, this sovereign is no longer the same as the sovereign dictator formu-
lated a year earlier, because that type of dictator was tied to the constitutional situation,
whereas this sovereign is no longer tied. The sovereign therefore stands alone, with only
the power behind it by which it can act as sovereign, and the suspension of the existing
legal order is the end point of its potential for power. In essence, in the state of exception
there is no legal order; there is only the order established by political will.

What did Agamben (2004) add to Schmitt’s thoughts on sovereignty? He made it
clear that the state of exception is a situation where, on the one hand, there are effective
laws that are nor applied and, on the other hand, there are actions that bhave no place
under the laws. They have power, but not the force of law. The state of exception, simply
put, is a no-man’s land. The no man’s land lying between public law and political facts,
between the legal order and life. It is therefore a borderline situation, not just for the
individual, but also for the community.

It is not only totalitarian regimes which are characterised by the introduction of
a state of exception. In the same way, according to Agamben, the Patriot Act passed on
26 October 2001 and the other related provisions have created a state of exception in
the United States of America, which, among other things, has made it possible to detain
people considered suspicious for many years without judicial review. This is of course
a rather paradoxical situation, since the law itself regulates the suspension of funda-
mental rights. The state of exception is therefore a phenomenon where life and law are
in conflict, i.e. where the decision-making domains of law and politics diverge.

3. Constitutional principles of the special legal order in Europe
and in Hungary

What does all this have to do with the state of national crisis introduced in Hungary as
a response to the epidemiological emergency? In short: nothing. In Schmitt’s view,
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a state of exception is always a state of lawlessness, where only political power is mani-
fested, whereas the Hungarian state of national crisis was introduced on the basis of the
constitutional order.* However, it was precisely to make this difference clear that it was
necessary to recall the interpretation of the Schmittian state of exception, to show how
wrong it is to equate the decisions taken in this epidemic situation with the state of
exception.

Having examined the different theoretical approaches to law (the ideas of Schmitt
and Agamben) that have paid particular attention to the operation of law in a non-
normal situation, it is now worth briefly examining the constitutional framework of the
Hungarian legal response to the threat of epidemic. This will clearly show that the
handling of the situation has not reached even close to a level which could be called
a state of exception; in other words, the country has remained fully within the rule of
law. It is important to note that the core of the criticisms and doubts concern the rela-
tionship and correlations between the special legal order and human rights. Perhaps one
of the decisive theoretical foundations to be taken into consideration is that the special
legal order itself is not in fact a kind of suspension of (liberal) democracy (the people’s
rule), still less of the legal state and the rule of law but, on the contrary, it is part of both.
In a state of national crisis, this new situation is democracy itself and the rule of law
itself, and — accordingly - strict laws (both democratic and imposed within the rule of
law), or rather laws of cardinal importance, make its conditions and its functioning
possible and regulate it.

In international (public) law, two main groups of human rights can be distin-
guished.> On the one hand, there are human rights that cannor be restricted in any
respect, even in a special legal order, and which can therefore be considered absolute and
retain the highest priority, as a minimum requirement of constitutionality.* The
International Covenant on Civil and Political Rights, adopted by the United Nations
(UN) in 1966, highlights seven such human rights. These are included in the group of
rights that cannot be subject to restrictions pursuant to Article 4(2).

Two of the four 1949 conventions that are part of the so-called Geneva
Conventions and which predate the international law developed by the UN, namely the
third convention on prisoners of war and the fourth on the status and protection of
civilians (both dated 12 August 1949), contain similar provisions. Furthermore, both of
the 1977 Additional Protocols (both dated 8 June 1977) give priority to certain human
rights: the first Additional Protocol provides for the protection of victims of interna-
tional armed conflicts; the second Additional Protocol contains various legal provisions
on the protection of certain victims of non-international armed conflicts, i.e. civil wars.

The currently effective Hungarian Fundamental Law (the country’s constitution)
defines the following rights as inalienable rights: the right to life and human dignity;
the prohibition of torture, inhuman and degrading treatment or punishment;

o

A sophisticated contemporary press analysis comes to the same conclusion (Techet, 2020).
For example, Andras Jakab’s study provides an overview of the German constitutional law, which is a model for
Europe (Jakab, 2007).
Doctoral dissertations are also being written on the theoretical systematisation of regulations made under special
legal order see, for example, Mészaros, 2017.
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the prohibition of slavery and trafficking in human beings; the prohibition of medical
or scientific experimentation without voluntary consent; the prohibition of human
selective breeding or the use of the human body or parts of the human body for profit
and furthermore the prohibition of human cloning; the presumption of innocence
(prasumptio innocentiz); the right of defence; the principle of “no crime without law”
(nullum crimen sine lege); and the prohibition of multiple convictions.’

On the other hand — and the vast majority of human rights fall precisely into this
category — there are also human rights that cannot be regarded as unrestrictable by defi-
nition. For instance, in case of a conflict (i.e. collision) between human rights, the
necessity and proportionality (fundamental rights) tests guide the (possibly reciprocal)
restriction.® The exercise and enjoyment of these human rights and their enforcement
may therefore be suspended in a special legal order, even beyond the limits allowed by the
necessity and proportionality tests.” The key feature of this is the temporary nature,
however.?

Constitutional law must always strike a balance (although of course it will never be,
nor can it be, a perfect one) between, on the one hand, ensuring that the protection
against a given threat is secure and implemented by swift and effective measures,” and on
the other hand, protecting fundamental rights in a constitutional democracy and the
rule of law. The proportionality requirement ensures that the resulting concentration of
power is limited to what is strictly necessary.

The extraordinary legal order was introduced into the Hungarian constitutional
order in 1989, and its effects are still felt today. Compared to the two previous authori-
tarian regimes, it is therefore a legal achievement of the democratic transition and the
establishment of the rule of law.’® In the new Fundamental Law of 2012, a separate
chapter is devoted to the special legal order — now bearing a slightly changed
name — which refers to the current Defence and Disaster Management Act (2011. évi
CXXVIIL torvény a katasztréfavédelemrdl és a hozzd kapesolddé egyes torvények mddosi-
tdsdrdl) in terms of detailed rules. In the Hungarian Fundamental Law, the qualified
periods were supplemented in 2016 with rules on the protection of internal security, i.c.
rules to be followed in the event of a terrorist emergency, in response to the growing
international threat of terrorist acts.

The regulation of the special legal order can be regarded as very sophisticated in the
Hungarian system, if compared to other regulatory practices, for example in Europe. In
many countries, no distinction is made at constitutional level between different types of
emergency. Currently there are six fypes of emergencies in Hungary: state of national
crisis, state of emergency, state of preventive defence, state of terrorist threat, unexpected

On the question of fundamental rights and their limitations in English see Kiss, 2013.

The necessity and proportionality test, for example, provides a constitutional safeguard in times of the special legal
order (Mégor & Horviath, 2009).

The restrictions on fundamental rights were already essentially the same in principle in the previous constitution see
Kiss, 2008.

All measures must be of a temporary nature see Kadar, 2014.

This fundamental contradiction (dilemma) of special legal orders is well summarised in the study by Barnabas Kiss
(Kiss, 2018).

' For an analysis of the development of Hungarian constitutional law see Szabé & Horvith, 2012.

Public Governance, Administration and Finances Law Review o Vol. 6. No. 1.



The Rule of Law and the Extraordinary Situation 71

attack and state of extreme danger." The type of emergency just introduced in relation
to the epidemic is the mildest of these.”? The promulgator is the Parliament in the first
four cases and the Government in the last one, whereas there is no promulgation in case
of an unexpected attack. In the last four cases, extraordinary measures may be taken by
the Government, in the first case by the Defence Council, and in case of a state of emer-
gency by the President of the Republic.

It can be seen that, in terms of the structure of the state, the principle of separation of
powers will temporarily change, and a temporary concentration of power may occur for
practical reasons. Once the emergency is over, this must be restored to its original state,
and in the meantime strong checks and balances must be built in (primarily by the
National Assembly and the Constitutional Court)."

In the first six months of 2020, the Covid-19 epidemic fundamentally tested the
European states and showed in practice the level of response and ability to react to
various crisis situations in each country, including the legislative framework, the institu-
tional system and infrastructure, and also the coordinating political leadership which
brings nations together (Sindor, 2020a). Obviously, the extent of the threat to basic
needs was such that state intervention was urgently needed, beyond the means normally
available under the legal system. The fact that there is no uniform name for the different
modes and types of special legal order in the European Union has made comparison
between the various approaches applied in different European states considerably more
difficult (Sdndor, 2020b). In addition to legal incompetence and journalistic sloppiness,
translation difficulties have often contributed to misunderstandings (Kelemen, 2019).

A fundamental characteristic of crisis situations is the need to step outside the
normal legal framework and systems of everyday life and to provide quick and decisive
responses and reactions, which is what the institution called the state of national crisis
provides." In such cases, a natural tension is created between security and freedom: one
could label this as a paradox of the rule of law, when the legal mandate or authority must
be both sufficiently detailed and at the same time provide sufficient freedom to act
(Csink, 2017). As is evident from this review, the state of national crisis introduced in
Hungary because of the epidemic has nothing to do with the state of exception coined
by Schmitt. The latter means the suspension of the law, whereas the solutions applied
now were based on the constitutional order, the legal order. This means, simply put, that
the critical references to Schmitt, to dictatorship and to the dissolution of Parliament
simply have nothing to do with reality.

To summarise, the extraordinary legal order in Hungary is ‘a constitutional state,
not a state of unconstitutionality’ (Koja, 2003). To put it another way, it is not the end
of the legal state (or the rule of law), but — despite the extreme challenges facing the
country and the state — precisely the celebration of it.

1

A typological analysis of the six periods can be found in Jakab & Till, 2016.
2 A short summary analysis of the measures introduced is also available in English in Szilvay, 2020.

> For a review of the safeguards and guarantees see Till, 2019.

" Of course, the reasons behind the restrictions of the extraordinary legal order always reveal some political

philosophy see Fédi, 2020.
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