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Abstract: In this article, the author discusses a brief definition of principles and fundamentals from
a theoretical and legal point of view. Based on this division, the author characterizes and mentions
principles and fundamentals that are applicable in a tax administration. The paper differentiates
between the basic fundamentals of tax administration and the further fundamentals of tax
administration. In this respect the author draws attention to the unnamed further fundamentals of
tax administration which, until now, were not named by the theory of law. In the article the author
mentions these fundamentals, analyses them and finds their application in tax administration. In
particular, the author refers to the fundamentals of monetary fulfilment in tax administration,
the definition of which can serve the better understanding of the nature of tax evasions and
the improvement of the combat against them.
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1. Introduction

One of the basic tasks of the state is undoubtedly the collectivization of funds and their
concentration in the state budget and other public budgets. Generally, taxes are the most
important forms of these funds and belong to the most important revenues of the state and
other public bodies. Their strict observance and application is also a guarantee of a smooth
implementation of tax administration and limitation of tax evasions. For this reason, it is
necessary to pay attention to the examination of tax administration and to its individual
principles and fundamentals, whose application in the implementation of tax administra-
tion ultimately determines its character.

It cannot be overlooked that the consistent differentiation of principles and
fundamentals of tax administration has its own justification and they form a comprehensive
complex together that can legitimately achieve the filling of public budgets while the basic
rights of obligated persons are respected. This system of principles and fundamentals of tax
administration forms a set of general rules in which the rights and obligations of the subjects
of tax legislative relations in the implementation of tax administration are specified. Within
the realization of tax administration it is necessary to intervene in the ownership of obliged
person,” in order to achieve the monetary income. Therefore, it is important to preserve
the applicability of the principles and fundamentals of tax administration as more general
rules of conduct. On the other hand, the fiscal interest of the state and other bodies governed
by public law is prioritized when implementing tax administration.
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The fulfilment of tax administration in the Slovak Republic is characterized and
limited by principles and fundamentals which are established in the Tax Procedure Code.?
These principles and fundamentals interact with principles and fundamentals of the so
called good governance and with principles and fundamentals which result only indirectly
from the Tax Procedure Code and from special legislations applicable within the realization
of tax administration.

2. Principles and Fundamentals from the Theory of Law

At the beginning of this subchapter, it should be noted that the distinction between
principle and fundamentals is mainly a local, i.e. Slovak and Czech phenomena.* There is
no such distinction in foreign terminology and in most foreign legal systems only one of
these two terms is used to express their content.’

The concept of a principle comes from a Latin word “principium’, which literally
expresses a basis, a beginning, origin, source or base.® Although the modern literature of
the theory of law deemed to correspond to the term fundamentals, it should be noted that
in this sense a principle is understood as an original rule which constitutes a basis for other
rules.” The principle can, therefore, be characterized generally as the fundamental and
leading idea, which is valid without residue, which does not allow any exception and, for
this reason, has an absolute determination. In short, the principle can be defined as
a certain absolute value that appears in the human society as normal, automatic, natural or
still present.®

The fundamentals develop, elaborate and specify the principle in a certain way. By
the realization of the fundamentals in real situations, the content of an individual principle
is fulfilled. The fundamentals are defined by a normative, more specific and more concrete
content; however, it still has a considerably high level of abstraction. In the case of legal
fundamentals it should be noted that they are a relatively general rule of law which is aimed
in a specific branch of law. On the other hand, the legal principle, in the broadest sense of
the word, constitutes an absolutely general rule which is applied without exception and is
irrevocable.” Since the fundamentals elaborate and specify the principle in some way, it is
possible to agree with opinions of members of the scientific community, who characterize
the fundamentals in their procedural sense in particular.' It is important not to neglect
the fact that the fundamentals, in contrast to the principle, allow the exception of their
application, which means that their implementation in certain legal situations is omitted
and for a particular case is not taken into account."

The fundamentals are therefore the rule by which it is possible to set the boundaries,
within which the rights are realised and the duties are enforced resulting for the subjects of
the legal relations from a precept of law in individual branches of law. They constitute
a guiding rule for these entities and by observing this rule the intended purpose of the legal
process is fulfilled in accordance with the applicable legal principles of the legally consistent
state of the democratic establishment as the bearer of the highest possible values of
contemporary society.
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3. Principles and Fundamentals of Tax Administration'

In the current legislation we do not find any mention about the principles of tax
administration. § 3 of the Tax Procedure Code sets out oz/y the “Basic Principles of Tax
Administration”. However, on the basis of the initial theoretical and legal definition of
the problem of principles and fundamentals and on the basis of the nature of the principles
defined in the Tax Procedure Code, it is not possible to agree with the inclusion of these
principles among the fundamentals. In this context, it is possible to identify the following
principles of tax administration that have been reflected in tax legislation:

— the principle of legality and the principle of legal protection,'?

— the principle of uniformity of process decision making of a competent authority in

tax administration.

The fundamentals of tax administration!® can be characterized as the ru#/es under which tax
administrators and persons participating in the tax administration are required to proceed
and these rules have significant impact on the correct tax enquiry and securing of tax
settlement. In § 3 of the Tax Procedure Code the basic fundamentals of tax administration
are directly embedded and expressis verbis stated but besides these fundamentals it is
possible to infer the existence of further fundamentals of tax administration by interpretation
from the text of the Tax Procedure Code and special tax legislations. Consequently, it is
possible to divide the fundamentals of tax administration into:
1. the basic fundamentals of tax administration, namely:
a. the fundamentals of close cooperation between the tax administrator, taxable
entities and other persons and the instructional fundamentals;
b. the fundamentals of speed, the fundamentals of economy (of process
economics) and the fundamentals of proportionality;
c. the fundamentals of the free evaluation of evidence;
d. the non-public fundamentals, the fundamentals of tax secrecy and
the fundamentals of the protection of personal data;
e. the fundamentals of officiality and the fundamentals of disposition;
f.  the fundamentals of informality and the fundamentals of the prohibition of
purposeful abuse of rights;'¢
g. the fundamentals of the same procedural status of tax entities;
h. the fundamentals of unified procedure of the tax administrator in deciding
factually identical cases (the fundamentals of legitimate expectation).
2. the further fundamentals of tax administration to which belong:
the fundamentals of time-barred effect of passage of time;'”
the fundamentals of monetary fulfilment;
the fundamentals of non-retroactivity;
the fundamentals of material (objective) truth;
the fundamentals of two-stage procedure;
the fundamentals of process in a written form and the fundamentals of the use
of a state language.

e s o
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4. The Fundamentals of Monetary Fulfilment in Tax
Administration

In the context of the in-depth examination of the issue of the form of fulfilment of a tax
and a fee we can point at the fundamentals applied within the realization of tax
administration which has been nameless up to now. In particular, it is the fundamentals of
monetary fulfilment in tax administration. For the purpose of their content definition, it
can be concluded that these fundamentals are characterized by the fade-over of
the procedural legislation of tax administration with its substantive legislation.

In order to characterise the fundamentals of monetary fulfilment in tax administration
it is necessary to point out the theoretical legal definition of the tax and the fee. The tax
can be generally characterized as a monetary fulfilment which has a non-refundable and
non-equivalent character, is established by law or in pursuance of the law in order to
reimburse national or other public needs, and is generally paid in a pre-determined amount
and maturity period.” On the contrary, it is possible to theoretically define the fee as
the monetary fulfilment which is constituted by law or in pursuance of the law that is
collected for a particular activity by the state or other public entities performed from
the initiative or in the interest of the payer in a predetermined maturity period and in most
cases in a predetermined amount. Therefore, it is a monetary payment which is of
(partially) equivalent character.”” It may be summarized that despite the differences of
these two types of fulfilments, it is always the fulfilment with the monetary character.

To confirm this we can present the ruling of the Supreme Court of the Slovak Republic,”
in which it is pointed out that we consider the tax as a payment for the benefit of the state
under the law without the guaranty that the state grants any equivalent to the taxable entities
for this payment. On the basis of the analysis of the word ‘payment” used in the ruling in
question, it can be concluded that it is only one way in understanding it in modern economy,
so it is the monetary payment, respectively the payment realized through money.

In the historical context, it can be noted that the tax liability could also be fulfilled by
natural fulfilment, respectively in the form of special services. However, this is no longer
the case because the fulfilment of the tax liability, if any, is required in the form of money.
In the light of the above mentioned, it is possible to reflect on how these fundamentals will
be followed, for example, if the taxable entity will not have enough money to pay the tax.
For this case, § 98 (1) of the Tax Procedure Code allows the tax administrator to obtain
unpaid taxes within the realization of the tax enforcement procedure, in which he can
perform tax enforcement by wage deductions and deductions from other incomes,
attachment of the claim, the sale of movable objects, withdrawing cash and other things
which are not sold, the sale of securities, the sale of a real estate, the sale of an enterprise or
parts of it, attachment of the ownership rights related to the business share of a partner in
a business company. By these methods of tax enforcement fulfilment the tax administrator
is entitled to achieve the monetary fulfilment of an own tax liability of taxable entity.

The status of money within the realization of tax administration is also emphasized
when the height of the own tax liability of taxable entity is determined. In this context,
the attention can be drawn, for example, to determining the income of taxable entity, which
has a non-monetary nature and subject to taxation. In order to determine the own tax

Public Governance, Administration and Finances Law Review o Vol. 2. No. 1.



The Fundamentals of Monetary Fulfilment in Tax Administration 29

liability of taxable entity, the non-monetary income which is not legally tax-exempted must
be valued at the usual price at the place and time of the fulfilment, according to its type and
quality or its condition and rate of wear, and then it is necessary to add the monetary
income. From the point of view of determining the tax base, income is not just the monetary
income, but also the non-monetary income, which has to be valued in money.*!

These fundamentals could be applied also to the implementation of the fiscal function
of tax law as one of the most important functions of this legal sector. The meaning of
the fiscal function of tax law is to ensure sufficient satisfaction of the fiscal interests of
the state, respectively of the territorial self-government. This could be achieved by obtaining
enough money, which as such is the revenue of public budgets, be it the state budget or
the municipality budget. After obtaining sufficient funds, the fiscal function of tax law can
be fully realized, regarding the implementation of the public expenditure budget in
particular. The above mentioned statement means, that in order for the fiscal function of
tax law to be able to manifest at all, the fundamentals of monetary fulfilment must also
influence the concrete tax-law relations. This co-operation of the fundamentals will ensure
that money inflows into the public budgets are secured and guaranteed.

If the monetary fulfilment plays such an important role in fulfilling the obligations of
a taxable entity, why is this rule not a principle of monetary fulfilment? This question can be
answered simply. Both the own tax liability and the monetary fulfilment entitlement,
which fulfilment is conditional by the payment in the form of money, constitute only one
part of the system of authorizations and obligations, the fulfilment of which is not
obligatory in the form of monectary fulfilment. In this context, it may be noted that
the following authorizations and obligations are the object of tax law:

1. own tax liability - it is the obligation of a taxable entity, which is expressed by
the monetary payment. This obligation is fulfilled at the moment of the transfer of
funds from the private-law sphere to the public-law sphere without providing an
adequate consideration, respectively services. Even in this case, however,
the fundamentals of monetary fulfilment do not always apply, because the tax
liability could be equal to zero, respectively the taxable entity may report a tax loss
and fulfil his obligation even if he does not pay any money to the tax administrator;

2. other obligations — in this case, different non-monetary obligations exist, both on
the part of the taxable entity and on the part of the tax administrator or other
persons involved in the tax administration. These include, for example, the duty of
the taxable entity to cooperate closely with the tax administrator in tax
administration, the obligation to file a tax return and so on. On the other hand,
the tax administrator has the obligation to initiate tax proceedings also on his own
initiative if there are fulfilled legal conditions for the creation or existence of a tax
claim, etc.;

3. authorization for monetary fulfilment — for instance, the taxable entity is entitled to
a tax refund or return of tax overpayment and, for example, the tax administrator
is entitled to charge the tax by using tools or a right to recover tax arrears;

4. authorization of non-monetary nature — for instance, on the side of the taxable
entity it is the right to represent and be represented in the tax administration,
the right to appeal and so on. In the case of the tax administrator, there is the right
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to carry out a tax audit and a local enquiry, the right to extend the time limit and
to forgive a delay, etc.”

On the basis of the above mentioned, it can be stated that the fundamentals of monetary
fulfilment should be included among the further fundamentals of tax administration.
Although the form of natural fulfilment, respectively the form of performance of specific
services is not possible as the method of payment of the tax or the fee under the current
legislation, the fulfilment of the obligation of a monetary nature has to be seen in
the broader context of the system of authorizations and obligations existing in the tax
administration, which create the content of the object of tax law itself. In this sense,
the fundamentals of monetary fulfilment acts within the realisation of tax administration.

S. Conclusion

In the Slovak legislation, the Slovak legislator omitted to establish certain fundamentals,
the existence and applicability of which have a significant impact on the lawfulness of tax
administration in its broadest sense. Their importance is notable even though they stem
from the Tax Procedure Code only indirectly. It can be assumed that the pronouncement
of the provisions of individual fundamentals would have a positive effect, in particular, on
simplifying the interpretation of tax legislation, which would have an undoubtedly positive
influence on the tax discipline of the taxable entity. Therefore, the legislature should, in
the future, strive for a possible legal enshrinement of the fundamentals of tax
administration, the existence of which is not explicitly laid down in the Tax Procedure
Code, but are applied within the realization and implementation of the tax administration.

This article pointed at the existence of the unnamed fundamentals of tax
administration until now, namely the fundamentals of monetary fulfilment in tax
administration. In this context, it should be noted that not even scientists of tax law can
ignore this issue and treat it as closed. As the tax administration changes, the applicability
of its individual fundamentals changes too. These aspects have to be continuously
examined, it is needed to specify their content and update the scope and conditions of
the application of each of the fundamentals. For this reason, the role and work of individual
authors of tax-law science is getting more important.

The principles and fundamentals of tax administration should be the guiding line not
only for authorized entities in tax relations but also for compulsory subjects. It may be
presumed that if the existence of these principles and fundamentals were avoided, on the one
hand, the tax administrator would slip into undesirable need to act against the taxable entity,
and on the other hand, the taxable entity would not know how to defend himself against such
a conduct, which breaches the law. Respecting the principles and fundamentals of tax
administration creates a guarantee for the protection of a liable person and the entitled
person which can be invoked in the absence of legal proceedings of any of the subjects of
tax relations. At the same time, it cannot be forgotten that they serve all the entities of
these relationships as a material correction by which they assess their further actions in
the application and fulfilment of their rights and duties under the tax law.
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