Public Governance, Administration and Finances Law Review Vol. 4. No. 1. (2019) * 44-49.

10.53116/pgaflr.2019.1.4

International Cooperation in the Fight against
Tax Evasion

Roman Vybiral*

* JUDr. Roman Vybiral, PhD, Assistant Professor of Financial Law and Financial Science,
Department of Financial Law and Financial Science, Faculty of Law, Charles University, the Czech
Republic. The author specialises in tax law and insurance law. He is the author or co-author of
more than 30 reviewed articles and books. He is an attorney-at-law and a member of the Centre
of Information and Organization of Public Finances and Tax Law Research in Central and Eastern
Europe. This paper has been elaborated within the programme “PROGRES Q02 — Publicization of
Law in the European and International Context” which is realized in 2019 at the Faculty of Law of
the Charles University. ORCID: 0000-0002-1112-408X. (e-mail: vybiralr@prf.cuni.cz)

Abstract: As regards the fight against tax evasion individual states do not act isolated, on the
contrary the key role is being played by international organisations. Because of the wide fiscal
sovereignty of states such cooperation takes many forms and outputs. On the one hand, this article
aims to identify areas within which the fight against tax evasion occurs. Furthermore, it aims to
analyse the development and current status of important international organisations that fight
against tax evasion and to present their selected outputs.
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1. Introduction

At the begging, it is necessary to outline the not very clear relationship between the terms tax
evasion, tax optimisation, law abuse, circumvention of law, aggressive tax planning and other
such terms. Although it may look like a considerably unclear group of terms, from a purely
theoretical viewpoint, it is mainly just about labelling concrete practices as legal and the
others as illegal. However, it is clear that to define such boundaries is not only difficult, but
also under the current circumstances, I dare to say, impossible. This is the reason why there
are many practices that could be identified as lying somewhere at the edge of legal and illegal.
The borderline between the legal and illegal practices is sometimes being deduced based on
the decision-making practice of courts in the particular countries. Given the fact that for
a long period of time, the countries on the field of international tax law are not performing
separately and that they cooperate firstly on the basis of legally binding exchange of
information, and secondly on more or less unbinding cooperation in the area of sharing
knowledge and practices that aim to improve the efficiency of the fight against tax evasion, as
a result, international organisations play a key role in the area of fighting tax evasion, even
though international organisations frequently produce solely unbinding and recommending
measures and conclusions.! Then it is often upon the particular countries to reflex these
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unbinding conclusions into their domestic legislation and decision-making practice in order
to make the fight against tax evasion more efficient. This paper deals with the issue of this
international cooperation, and apart from a brief outline of historical development, it is also
analysing current positions of particular significant international organisations or political
coalitions,? which have covered the fight against tax evasion on their agendas.

2. Definition of the Area of the Fight against Tax Evasion

This part describes the areas in which tax evasion occurs or have occurred. As it was stated in
the introduction, the classification of the term “tax evasion” in the tax law is nearly as unclear
as is the definition of the term. It is not the aim of this paper to define tax evasion — that have
been tried by many legal scholars throughout history.? The area of tax evasion is quite broad,
and of course the tools to prevent tax evasion respond to this accordingly.

2.1. Double tax treaties

In the international context, there are situations when the factually generated income,
which would under standard circumstances be subject to taxation, cannot be taxed at all in
cither of the countries when appropriately using some particular processes (e.g. when the
place of residency of the subject is modified etc.), especially in cases when there is a double
taxation international treaty (resp. double tax treaty) between the two particular countries.*
Therefore, using gaps and loopholes may not result in double taxation, but in no taxation
at all. We can observe this issue more and more often nowadays and operations that aim to
cover and modify decisive facts to minimalise tax are highly-developed and more difficult
for tax administrators to resolve. Both unilateral domestic and international measures have
two roles in international tax law. On the one hand, these measures arise from its initial
fundamentals, which consists in elimination of multiple tax, on the other hand, the
authorities must deal with using the shortcomings of the measures in order to minimalise
tax, especially in the last decades. It is clear that playing these two roles at the same time
can be difficult. The Organisation for Economic Co-operation and Development
(hereinafter referred to as “OECD”) and the United Nations (hereinafter referred to as
“UN”) are the key international organisations in this field.

2.2. Exchange of information between tax administrators

Another area of cooperation in the fight against tax evasion is exchange of information
between the tax administrators from different countries; its aim is to make a picture of the
whole situation using partial information, that as such would not be sufficient to reveal
and “prosecute” tax evasion. The issue of information exchange is often included in the
double taxation treaties. Between the countries that are not parties to such treaties, the bi-
partial treaties concerning information exchange in tax issues play an important role. In the
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area of information exchange between tax administrators, the OECD, the European
Union, the UN and the Council of Europe play a key role.

2.3. Other areas of international cooperation

Apart from the stated areas, there is a wide range of other levels of cooperation. Often it
can be the publishing of unbinding reports and recommendations that aim to raise the
awareness of efficient procedures to prevent tax evasion that the particular countries
voluntarily include into their legislation or administrative practice. Furthermore,
cooperation can also be realised on a political level, which means that lists of (un)
cooperating countries concerning information exchange and prevention of tax evasion are
being issued, these countries can be labelled as so called tax havens. As it was stated above,
these lists have an impact primarily on the political and not on the legal level. Moreover, in
the context of the fight against tax havens, it is noteworthy to mention the particular
“quasi-cooperation” in a form of transposing instruments from other jurisdictions into its
own legislation. An example of this measure may be an introduction of higher tax rate on
the incomes that are to be subject to tax in the tax havens. “Coming into force on I of
January 2013 in section 36 (1) (c) Act no. 586/1992 Coll., Code on Taxation on Income,
there is [...] introduced 35% withholding tax rate [...], which applies, in short, when paying
income to tax non-residents who are not residents of other European Union member states or
European Economic Area member states or non-residents of a country that have entered into
a double taxation treaty with the Czech Republic or an agreement on concerning information
exchange in tax matters [...].”> We could find many such activities or similar ones in the field
of international tax law. Usually they are rather informal recommending instruments
powered by political power, which is a result of tax sovereignty of particular countries.

3. The Role of Particular International Organisations and Groups

This chapter is dealing with international organisations which play a key role in the fight
against tax evasion, and the outcomes of these organisations. Given the fact that many of
the partial instruments are rooted deeply in the past, it is not very convenient to organise
the particular subchapter into two periods (history and contemporary state), so the topic
will be discussed comprehensively.

3.1. OECD

This organisation has created many interpretation and recommending manuals during the
decades, which were more or less accepted by the developed world economies. Due to the
nature of this organisation, its main outcomes are researches and recommendations without
direct international binding effect which are being afterwards reflected by domestic measures
of particular countries. This is the largest difference between the OECD instruments and for
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example the European Union instruments, whose instruments may be legally binding. On
the other hand, it is important to add that the OECD’s political influence is so important in
this field, that the member states do accept its conclusions and reflect them in their domestic
legislation. In this matter is the role of the OECD quite specific. Should we mention the
particular research, it would be the one entitled Harmful Tax Competition — An Emerging
Global Issue® from 1998 or a more recent research entitled Zhe Global Forum on Transparency
and Exchange of Information for Tax Purposes’ from 2012.

Furthermore, the OECD in its regular reports presents (or have presented) the imagi-
nary black, grey and white list of countries, depending on their willingness to cooperate on
international level in information exchange in tax matters. On the black list there are (or
were) jurisdictions that refuse any international cooperation in information exchange in
tax matters, on the grey list there are jurisdictions that take first steps towards cooperation,
and on the white list there are listed jurisdictions that fully cooperate. The examination of
these issues takes place on two levels. The first level concerns the existence of the legal
framework for information exchange and transparency. The second level deals with the
practical functioning of the legal framework in practice.

A current issue that the OECD is dealing with is the issue of base erosion and profit
shifting. Following the meeting of the Ministers of Finance and Governors of the central banks
of the so called G20 (the Group of Twenty), the OECD issued the common Action Plan,?
which is in many ways inspired by the previous document issued solely by the EOCD.? At the
following meeting of the G20 Group, the parties also came to a partial conclusion that the
content of the Action Plan, which is primarily concerning double taxation, artificially reducing
tax base and shifting profits to more convenient jurisdictions, must be strictly obeyed. The
Action Plan contains 15 partial points that must be in a considerably short time dealt with.!°

On the 1% of February 2014, the multilateral Convention on Mutual Administrative
Assistance in Tax Matters came into force. The convention was prepared under the auspices
of the OECD and the Council of Europe and has been open to a signature since 1998. On
the 1* of June 2012, a protocol came into effect which amends the convention and puts it
in line with the new OECD standards for information exchange in tax area. The conven-
tion amended by the protocol represents a comprehensive multilateral tool developed by
the cooperation of the Council of Europe and the OECD that enables all forms of interna-
tional administrative cooperation that are stated in annex A of the convention.!!

3.2. The European Union

Concerning documents passed by the European Union (or its predecessor), they can be
categorised into two levels. The first level is made up of legally binding documents, typically
in a form of secondary European Union law. The second level contains unbinding
documents (whatever they are called) which function just as a recommending lead,
however, they have a significant impact on the interpretation of the binding rules. Both
levels are undoubtedly important. Concerning the binding documents, it is necessary to
mention Directive 2011/16/EU on administrative cooperation in the field of taxation and
repealing Directive 77/799/EEC10 that covers the information exchange between the tax
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administrators in the member states. A significant document on the second level is the so
called Action Plan to strengthen the fight against tax fraud and tax evasion from December
2012.22 Apart from the evaluation of the current state, it contains a list of particular
measures which should be reached in a short or long term.”? In March 2015, the European
Commission issued a package which aims to raise tax transparency in the area of income
tax of legal entities. It mentions, for example, the obligation of the tax administrators to
exchange the particular tax decision and other aspects that aim to limit tax evasion. A part
of the package is the call for revising the Code of Conduct for Business Taxation from
1997, in which the countries have committed themselves not to introduce new potentially
harmful tax measures and to limit existing measures of this nature.

3.3. Other international organisations

To provide the readers with a full picture, it is necessary to at least briefly mention that the
particular activities related to the fight against tax evasion take place in other political
groups, for example the countries of the so called G8 (the Group of Eight)® or the already
mentioned G20; once again, they solely issue recommendations that are not legally
binding. Other activities take place in the Council of Europe, as it was stated above. Last
but not least, it is important to point out the UN activities.!® Worldwide, there are tens of
other, often local organisations, and the roles and documents they issue fairly differentiate
between each other. Some countries are involved in almost no international cooperation;
these are very often the so called tax havens. There are none but political sanction threats
for them especially due to the still wide tax sovereignty.

4, Conclusion

To sum up, although some international organisations (typically the OECD) have played
a significant role in the area of the fight against tax evasion, it can be said that their
influence have consisted solely on the political level, which is a result of the nature of these
organisations that are not able to pass a binding legal rule. Even though the outcomes are
not binding, their documents have a strong impact on the domestic legal frameworks of
(not only) its member states. Apart from the OECD, there are other organisations whose
impact lays mainly on the political level, these are the G8, the G20, the UN or the Council
of Europe. The most important actor nowadays which can pass legally binding documents
is the European Union. Cooperation between the member states against tax evasion takes
place primarily on the procedural level (information exchange between the tax
administrators), as well as on the substantial level, on which many documents with various
names were passed (researches, reports etc.), which have no binding effect, however, they
play a key role concerning the interpretation and application of the binding norms of the
European Union law. In the previous years the tendencies to fight tax evasion have
increased within practically all international organisations, however, any rapid development
is hardly to happen in the following years.
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