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1. Introduction

In the Czech Republic, in principle any administrative decision, interference or failure to
act of an administrative authority can be challenged before the administrative justice by
way of a legal action brought by a natural or legal person. The actions and measures of tax
authorities (in Czech: spravce dane) are no exception as tax authorities are only considered
specialised administrative authorities. While only a taxpayer can sue the tax authority
before an administrative court (in the Czech Republic before a Regional Court, in Czech:
krajsky soud), extraordinary remedy in the form of a cassation complaint (appeal in
cassation, in Czech: kasacni stiznost) against a Regional Court’s ruling can be brought
before the Supreme Administrative Court (hereinafter: “SAC’, in Czech: Nejvyssi spravni
soud) by both of them.

Based on the currently discussed problems of Czech tax law and tax administration,
the authors have decided to conduct a quantitative research with the main purpose to
determine the ratio of cassation complaints for or against the tax authorities in the past five
years (from January 1, 2013 to December 31, 2017), i.c. since the establishment of the new
structure of the Financial Administration of the Czech Republic as of January 1, 2013. The
main part of the quantitative research is yet to be realised, results of the first part are already
finished. The primary focus of the paper thus consists in the presentation of the results of
the first part that includes examination of rulings on cassation complaints brought either
by the taxpayer or the tax authority against the Regional Courts™ rulings in cases of
unlawful interference with the taxpayers’ rights in the period 2013-2017.

2. Economic Prosperity of the Czech Republic and Problems
Related to Tax Law and Tax Administration

The Czech Republic is experiencing an economic upswing: dynamic economic growth
makes the country one of the fastest growing countries in the whole European Union,!
European record low unemployment rate,? rising wages,® strong exports,® manageable
inflation® and strong financial sector.® This is the big economic picture of the Czech
Republic in 2018 and in the years before. According to private sector economic analysts,”
international consulting firms* and public sector institutions (e.g. the European
Commission,” OECD," the Czech Ministry of Finance" and the Czech National Bank™),
the economic performance of the Czech Republic should also be above average in the
upcoming months and years. Even the entreprencurs themselves are optimistic."

Yet, in the long term, less optimistic data and information not influenced by the
current conjunction can be found. They are more of a structural nature combined with
certain economic and legal deficiencies which can be observed over a longer period of time.
The area of taxation and tax law can serve as a good example.

Lack of stability and predictability of future tax law developments and never-ending
partial amendments of (not only) tax laws are broadly considered (according to the private
sector'® and even public officials'®) one of the biggest problems of the Czech legislation.!®
Another problem consists in introducing completely new tax obligations, very slow pace of
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bureaucracy reduction and relatively slow implementation of electronic contact with the
tax authorities (the Financial Administration of the Czech Republic). Last but not least,
a strong criticism has been recently directed against the approach of the tax authorities
when enforcing obligations from taxpayers, especially in the field of the value added tax
(hereinafter: “VAT”). For instance tax controls are becoming more detailed and with
increasing demands."”

In general, the tax authorities have recently adopted increasingly restrictive measures
to collect as much tax as possible. One of the new measures in the field of tax collection is
the extended application of “securing orders” (in Czech: zajistovaci prikazy) and their
subsequent enforcement within a very short time especially in VAT-related matters.' They
may be used before the actual tax liability is determined or before a tax control is
completed, largely depending on the tax authority’s discretion. Securing orders increasingly
often serve to collect funds on the tax authority’s account where the future collection of
the estimated tax liability appears to be endangered while the deadline for depositing the
funds does not exceed three workdays. Tax authorities may also freeze bank accounts and
attach other assets. These actions, usually undertaken very quickly, may have the effect of
paralysing, or even terminating a corporation’s business activities. It is to be pointed out
that the number of cases in which the tax authorities decided to enforce taxpayers’ assets
based on securing orders has increased dramatically over the last years."” This issue was even
the subject of debates in the Chamber of Deputies.?

In recent years, there can also be noticed a growing number of court rulings stating
that securing orders and other instruments performed by the tax authorities were issued or
enforced unlawfully. Especially the decision-making practice of the SAC is correcting to
some degree the approach of the tax authorities.?’ The Czech media have reported
a number of cases in which the tax authorities intervened against taxpayers who later found
support from the administrative courts.”? In addition, the tax authorities do not always
take these court rulings into account,” albeit officially declaring that they proceed with
prudence and that their enforcement is professionally supervised.? The Financial Adminis-
tration of the Czech Republic is also often trying to point to the cases, in which it was
successful® or state that it actually respects the case law of administrative courts.?

The issue of court cases for or against the tax authorities is what our quantitative anal-
ysis is dealing with. To be more precise, it consists in answering the question of what is
actually the success rate of the Financial Administration of the Czech Republic before the
SAC. The main focus thus lies in determining its success if its actions and measures are
questioned by taxpayers before the administrative justice.

3. Financial Administration and Administrative Justice in the
Czech Republic

As of January 1, 2013, the structure of tax authorities considerably changed” with the
establishment of the Financial Administration of the Czech Republic (in Czech: Financi
sprava Ceske republiky, hereinafter: “Financial Administration”) as the main tax authority
and the General Financial Directorate (in Czech: Generalni financni reditelstvi) as its
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central body. The head of the General Financial Directorate is the Director General, who is
appointed and removed by the Government of the Czech Republic based on proposal by
the Minister of Finance. Its subordinate body is the Appellate Financial Directorate (in the
position of the appellate body) to which sixteen Financial Offices are further subordinated
(the responsibility of which is territorially limited to one of the sixteen Regions of the
Czech Republic) and the Specialized Financial Office (administrating certain taxes of
special taxpayers like banks and insurance companies).”

The Czech system of administrative justice consists of two components: Regional
Courts, seated in each of the Czech sixteen regions, and the SAC with its seat in Brno. The
SAC being the supreme judicial body specialised exclusively in the field of administrative
justice has a special additional task in ensuring the unity and legality of the case law of
Regional Courts and administrative authorities. The principal instrument for achieving
this objective is the cassation complaint. The SAC is entitled to hear cassation complaints
challenging final rulings of Regional Courts in matters of administrative justice, in which
complainants seck the 1. annulment of an administrative decision by way of legal action
against a decision of an administrative authority; 2. protection against a failure to act
(inaction by an administrative authority); 3. protection against an unlawful interference by
an administrative authority with individuals’ public right and 4. protection in other
matters (like electoral matters and local and regional referendum, matters concerning
political parties or political movements, judicial review of measures of a general nature,
competence complaints).”

The Czech system of administrative justice can be marked as a one-instance-system of
judicial review, i.e. Regional Courts acting as courts of first and last instance with no appeal
or other ordinary judicial remedy being permissible. There is, however, the possibility of
filing and extraordinary remedy — the cassation complaint — before the SAC. It should be
noted that, albeit designed as an extraordinary remedy, i.c. a remedy against the final ruling
of Regional Courts, the admissibility criteria for a cassation complaint before the SAC are
defined quite broadly. A cassation complaint has to be filed within two weeks of the
Regional Court’s decision becoming final and lie against any final decision of a Regional
Court in administrative matters, provided it is not expressly precluded by law. Both errors
in the assessment of substantive legal provisions, as well as errors in the procedure before
the Regional Court might be challenged. A complainant before the SAC must be repre-
sented by an attorney. As a rule, the SAC decides on a cassation complaint without an oral
hearing, albeit a hearing might be ordered if further evidence is deemed necessary.®

While only a taxpayer can sue the Financial Administration before the Regional
Court, a cassation complaint against a Regional Court’s ruling can be brought by both of
them. By the nature of the administrative court proceedings, the Financial Administration
can be sued only within three cases, namely: 1. decision of the tax authority (the Financial
Administration, i.c. one of its bodies — Financial Offices); 2. failure of the tax authority to
act and 3. unlawful interference by the tax authority with the taxpayers’ rights.
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4. The Aim of the Quantitative Research of Court Proceedings

Based on the new structure of the Financial Administration, we have decided to pay
attention to the past five years (i.c. the period from January 1, 2013 to December 31, 2017)
and to examine what is the success rate of the Financial Administration before the
administrative justice, or more prccisely its success rate in the procccdings on cassation
complaints before the SAC. It is clear, that despite the fact that the SAC has the
competence to decide on cassation complaints against the rulings of Regional Courts in all
of the three matters 1-3, in reality, not every decision of the Regional Court has to be (or
can be) challenged by a cassation complaint. Despite that we believe that in view of the
broad admissibility criteria for a cassation complaint, the results of a quantitative research
will reflect most of the relevant cases.

The data obtained from the quantitative research might be an interesting indicator
showing the performance of the Financial Administration in cases heard by the adminis-
trative justice. After a deeper analysis, the data might reflect annual developments in the
success rate since the establishment of the Financial Administration in 2013, while possible
developments could be linked to the number of employees of the Financial Administration
(according to the numbers announced in its annual reports) or other factors. Most impor-
tantly, the data could serve for a better understanding of public administration and its
development and might be an inspiration for legal scholars and practitioners in other
jurisdictions considering to undertake a similar approach towards a better understanding
of public administration. However, it is obvious that a complete comparability of the
results achieved cannot be possible, in particular due to the different judicial systems and
models of public administration. It is also clear that that the data will not capture the indi-
vidual nature of any case. Nevertheless, we are convinced that the ratio of cassation
complaints for and against the Financial Administration can be an interesting indicator
showing the court performance of one part of the Czech public administration.

Measuring the success rate of the Financial Administration in proceedings on cassa-
tion complaints before the SAC in the past five years (i.e. in the period 2013-2017)
consists, according to our calculations, in an analysis of several thousand rulings covering
the three fields, i.c. the cases in which Regional Courts decided on 1. a legal action against
a decision of the Financial Administration (Financial Office); 2. a legal action for the
failure of the Financial Office to act and 3. a legal action against unlawful interference by
the Financial Office with the taxpayers’ rights. Given this amount of rulings, we have
decided to proceed step by step and have first analysed the SAC’s rulings concerning the
third area, i.e. the SAC’s rulings on cassation complaints brought either by the taxpayer or
Financial Ofhice against a Regional Court’s decision in the cases of unlawful interference
by the Financial Office issued in the period 2013-2017. In the following chapter we first
explain the methodology of the first part of the research which is subsequently followed by
the description and explanation of the results achieved.
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5. The Methodology and Scope of the First Part of the Research

As the first part of the quantitative research, we have decided to proceed with the SAC’s
rulings on cassation complaints brought both by the taxpayer and the Financial
Administration (Financial Office) in matters of unlawful interference in the period 2013~
2017, namely those in which Regional Courts decided on a legal action brought by
taxpayers against unlawful interference by the Financial Office. As mentioned earlier, this
limited number of rulings is part of a much broader quantitative research since it is also
intended to analyse the SAC’s rulings in two other main fields, namely rulings on cassation
complaints against decisions of Regional Courts on 1. legal actions against a decision of
the Financial Office and 2. legal actions for the failure of the Financial Office to act.

As for legal actions against unlawful interference, the concept of interference with
individual rights refers to a broad scale of activities of administrative authorities, e.g. an
unlawful tax control conducted by the Financial Office etc. Protection against unlawful
interference is a complementary form of legal protection, it can only be invoked against
some type of activity of an administrative authority which does not result in the issuance
of a formal decision that could be challenged (by way of legal action against a decision of
an administrative authority). Logically speaking, an unlawful interference is also distinct
from the failure to act. In a certain sense then, the protection against unlawful interference
creates a “left-over” category, in which a person can challenge the activities of an adminis-
trative authority which encroaches upon individual public rights, but which does not
constitute a decision or failure to act.”

There is a strict time limit for filing such an action, namely within two months of the
day the legal or natural person became aware of the interference (the “subjective” time
limit) or, at the latest, within two years of the day the interference took place (the “objec-
tive” time limit). Should the action be successful, the court will order the administrative
authority to discontinue violating the legal or natural person’s rights or will confirm the
unlawfulness of the interference. It will further order the restoration of the status quo
which prevailed prior to the interference.?

We have used the following methodology to perform the first part of the quantitative
research on the SAC’s rulings related to the Financial Administration’s unlawful inter-
ference:

a) all the rulings of the SAC have been taken from the website database of the SAC;»

b) in the website database, only rulings concerning the matter of “Taxes” (in Czech:
dane) have been selected;

c) only rulings on cassation complaints issued between January 1, 2013 to December
31,2017 have been taken into account;

d) cassation complaints brought both by the taxpayer (natural or legal person) and the
Financial Office against decisions of Regional Courts on legal actions against
unlawful interference by the Financial Office with the taxpayers’ rights have been
considered;

¢) only rulings containing the words “Financial Office” (in Czech: danovy urad) have
been selected in the website database of the SAC, i.e. rulings in which the Financial
Office was the party complained in the proceedings before the Regional Court;
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f) for the purpose of avoiding rulings of procedural character (i.c. not on the merits of
the case), only rulings in the form of a judgment (in Czech: rozsudek) have been
taken into account;

g) any subsequent intervention by the Constitutional Court and possible annulment
of the SAC’s judgment have not been considered;

h) partly justified (successful) cassation complaints have been considered as overall
successful unless the applicant had success only as to costs;

i) in the event that a cassation complaint was brought both by the defendant (Finan-
cial Office) and the plaintiff (taxpayer), we consider which cassation complaint was
successful according to the judgement.

6. Results of the First Part of the Quantitative Research:
Cassation Complaints on Unlawful Interference in Tax Matters

Based on the above criteria, we are able to present the results of the first part of the research
concerning the rate of success of the Financial Administration before the SAC. The results
concern only the cassation complaints (filed both by the taxpayer and the Financial Office)
seeking to set aside a Regional Court’s ruling on protection against an unlawful interference
by a Financial Office with the taxpayers’ rights. As for a more detailed analysis of the
judgments on cassation complaints related to unlawful interference in tax matters in the
period 2013-2017, please see below Tables 1-5 which summarise the results of our
research.

The total number of judgments in the past five years (from January 1, 2013 to
December 31, 2017) on cassation complaints filed in cases of unlawful interference in tax
matters is reflected in Table 1. They result in some 109 SAC judgements based on the
criteria set in the previous chapter.

Table 1.
The total number of “Unlawful Interference” tax cases before the SAC in 2013-2017
Year 2013 2014 2015 2016 2017 2013-2017 in total
Total No. of Cases 7 23 22 26 31 109

Source: Compiled by the authors.

Table 2 divides the total number of judgments in the past five years (from January 1, 2013
to December 31, 2017) on cassation complaints filed in cases of unlawful interference in
tax matters based on the criteria of the applicant, i.e. whether filed by 1. the Financial
Administration (its Financial Offices) or 2. the taxpayer that himself also challenged the
unlawful interference by the Financial Office before the Regional Court. Based on the
criteria set in the previous chapter, out of the 109 SAC judgements, only 6 were issued
following the cassation complaints filed by the Financial Offices, meanwhile 103 judgments
were issued following the cassation complaints filed by the taxpayer.
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Table 2.
Appellants in 2013-2017
Year 2013 2014 2015 2016 2017 2013-2017 in total
Financial Office 0 2 2 0 2 6
Taxpayers 7 21 20 26 29 103
Both 7 23 22 26 31 109

Source: Compiled by the authors.

Table 3 summarises the cases of failure and success of both 1. the Financial Administration
(its Financial Offices) and 2. taxpayers in the period ranging from January 1, 2013 to
December 31, 2017. Successful Cases means that the SAC decided in accordance with
provisions of the Act on the Code of Administrative Justice’ to set aside a Regional
Court’s decision and eventually returned the case to that Court on the basis of a cassation
complaint filed either by the 1. Financial Office or 2. the taxpayer. On the other hand,
Failed Cases I shall have the meaning of a Regional Court’s ruling confirmed by the SAC
and a rejection of the cassation complaint filed either by 1. the Financial Office or 2. the
taxpayer. Failed Cases II means that in accordance with provisions of the Act on the Code
of Administrative Justice, the SAC decided to set aside a Regional Court’s ruling and to
reject the taxpayer’s legal action when ruling on the basis of a cassation complaint filed by
the taxpayer.

The Financial Administration filed only 6 cassation complaints in total, 3 of them
were successful (i.e. the SAC annulled a Regional Court’s ruling and returned the case to
it) and 3 of them were unsuccessful (i.c. the SAC confirmed a Regional Court’s ruling).
On the other hand, taxpayers filed 103 cassation complaints in total, whereby 30 were
successful (i.c. the SAC annulled a Regional Court’s ruling and returned the case to it) and
73 unsuccessful (i.e. the SAC confirmed a Regional Court’s ruling or annulled it and
rejected the legal action as inadmissible).

Table 3.
Success and failure of appellants in 2013-2017

Year 2013 | 2014 | 2015 {2016 | 2017 2013_2017. total
success/failure

Financial Office Successful Cases 0 1 1 0 1 3
submltte.d a Cassation Failed Cases I 0 1 1 0 1 3
Complaint

Taxpayer submitted Successful Cases 3 4 8 3 12 30
a Cassation Failed Cases I 3 17 11 20 17 68
Complaint Failed Cases II 1 0 1 3 0 5

Source: Compiled by the authors.
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Table 4 shows the total number of successful and unsuccessful cases of both 1. the Financial
Administration (its Financial Offices) and 2. taxpayers in the period ranging from January
1, 2013 to December 31, 2017. The Financial Administration’s successful cassation
complaints (Successful Cases) are aggregated with the failed cassation complaints brought
by taxpayers (Failed Cases I and II). It results the total number of 76 successful cases of the
Financial Administration. On the other hand, if the same calculation is applied to
taxpayers, all of the Financial Administration’s failed cassation complaints (Failed Cases I)
have to be aggregated with the taxpayers’ successful cassation complaints (Successful Cases).
Here, some 33 taxpayers’ and 76 Financial Administration’s total successful cases result.

Table 4.
Total successful cases in 2013-2017
Year 2013 2014 2015 2016 2017 | 2013-2017 in total

Financial Office’s 0 1 1 0 1 3
Successful Cases

Taxpayers Failed CasesI | 3+1 | 17+0 | 11+1 | 2043 | 1740 73

and II

Financial Office’s Total 4 18 13 23 18 76

Successful Cases

Year 2013 2014 2015 2016 2017 | 2013-2017 in total
Financial Office’s Failed 0 1 1 0 1 3
Cases |
Taxpayer’s Successful 3 4 8 3 12 30
Cases
Taxpayer’s Total 3 5 9 3 13 33

Successful Cases

Source: Compiled by the authors.

Table 5 depicts the average success rates of the Financial Administration before the SAC in
the period 2013-2017. The figures for the Financial Offices’ Total Successful Cases are taken
from Table 4 and further divided by the figures of the 7ozal No. of Cases extracted from
Table 1, which is afterwards multiplied by one hundred (converted to percentage ratio)
and rounded down to the nearest unit. From this calculation result the percentage ratios
(rounded Average Success Rate) for each year and the total percentage ratio (rounded 7ozal
Average Success Rate) in the right bottom field for the whole five-year period.
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Table 5.
Average Success Rates of the Financial Administration in 2013-2017
Year 2013 2014 2015 2016 2017 | 2013-2017 in total
Total Cases 7 23 22 26 31 109
Total Successful Cases 4 18 13 23 18 76
Average Success Rate 57% | 78% | S9% | 88% | 58% 68%
(rounded)

Source: Compiled by the authors.

Finally, on the basis of the above calculations, it can be concluded that in the period 2013-
2017, the Financial Administration had an average success rate of 68% in the SAC’s rulings
on cassation complaints challenging the decisions of Regional Courts on legal actions of
taxpayers against unlawful interference by the Financial Offices. From this, it can be further
concluded, that if 1. decided on the merits of the case by the Regional Court and 2. later
subject to a cassation complaint (filed either by a Financial Office or taxpayer), there were
on average some 32% successful legal actions of taxpayers against unlawful interference by
a Financial Office with the taxpayers’ rights.

In our view, on the basis of these data it is not yet possible to recognise a clear curve of
increase or decrease in cases related to unlawful interference in tax matters decided by the
SAC, neither a clear curve of success or failure of the Financial Administration since the
figures vary significantly year by year in the five-year period: 57% (2013), 78% (2014),
59% (2015), 88% (2016) and 58% (2017). A further rescarch reflecting other types of
legal actions has to be conducted in order to obtain more data and draw general conclu-
sions.

7. Conclusion

In the Czech Republic, in principle any administrative decision, interference or failure to
act of an administrative authority can be challenged before the administrative justice by
way of a legal action brought by natural and legal persons. The actions and measures of tax
authorities are no exception as the tax authorities are only considered specialised
administrative authorities. One of the currently discussed problems of Czech tax law and
tax administration is the recently adopted restrictive approach of the tax authorities
towards taxpayers. The media have reported an increasing number of cases in which actions
and measures of the tax authorities have been found unlawful by the administrative courts.

While only a taxpayer can sue the tax authority before the Regional Court by bringing
one of the three legal actions coming into consideration, i.c. 1. a legal action against a deci-
sion of a tax authority; 2. a legal action for the failure of a tax authority to act and 3. a legal
action against unlawful interference by a tax authority; extraordinary remedy against
a Regional Court’s ruling in the form of a cassation complaint can be brought before the
SAC both by the tax authority and the taxpayer.

Public Governance, Administration and Finances Law Review o Vol. 4. No. 1.



Measuring Success of the Czech Financial Administration... 15

The quantitative research conducted by the authors aims to analyse cassation
complaints in all of the three fields, i.e. cassation complaints secking to set aside rulings of
the Regional Courts that decided on 1. legal actions against a decision of a Financial
Office; 2. legal actions for the failure of a Financial Office to act; and 3. legal actions against
unlawful interference by a Financial Office with the taxpayers’ rights. It is thus based on
determining the success rate of the Financial Administration in the proceedings on cassa-
tion complaints before the SAC.

According to our calculations the quantitative research consists in an analysis of
several thousand rulings of the SAC. We have thus resulted to proceed step by step and
first analysed the SAC’s rulings on cassation complaints against the Regional Courts’ deci-
sions on legal actions against unlawful interference by a Financial Office as the tax
authority. In the paper there have been presented results of the first part of the quantitative
research.

In view of the new structure of the Financial Administration of the Czech Republic as
of January 1, 2013, we have decided to cover the period of the last five years (from January
1, 2013 to December 31, 2017). It can be concluded that in the period 2013-2017, the
Financial Administration had a total average success rate of 68% in the SAC’s rulings on
cassation complaints challenging the rulings of Regional Courts on legal actions of
taxpayers against unlawful interference by the Financial Administration. The figures of
average success rates differ significantly year by year: 57% (2013), 78% (2014), 59% (2015),
88% (2016) and 58% (2017).

The obtained data are part of a much broader quantitative research to be realised in
the near future. The follow-up research will include an analysis of several thousand rulings.
We hope the chosen methodology and approach might serve as an inspiration for other
legal scholars and practitioners in other jurisdictions considering to undertake a similar
approach towards a better understanding of public administration and especially adminis-
tration of taxes by tax authorities.
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