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The Cross-Border Cooperation
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The paper presents the 35-year evolution of the cooperation tool-box of the Cohesion
Policy. The authors give an overview on the history of the financial (Interreg) and the
governance (Euroregions and EGTCs) tools, and introduce the debate on a mechanism
designed to facilitate the elimination of legal and administrative obstacles. The last
debate indicates the climate change within European Territorial Cooperation policy
generated by the series of crises since 2015.

The paper uses sources of information based on desk research (studies, evalua-
tions, official documents and adopted regulations) and experiences gained from the
management, implementation and evaluation of cross-border programmes and pro-
jects and adapts this knowledge in an interdisciplinary way, with a special focus on
legal and political scientific aspects. As a conclusion, the paper raises concerns about
the future of European Territorial Cooperation objective of the Cohesion Policy.
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Introduction

The overarching objective of European Cohesion Policy is to promote the harmonious
development of the European Union and its regions, and as a new objective — since the
Lisbon Treaty — Cohesion Policy should also promote more balanced, more sustainable
“territorial development”. Territorial cohesion has been included for the first time in
the Lisbon Treaty,® which opens a broader concept than the traditional Regional Policy.*

The significance of European cross-border cooperation evolving along the exter-
nal and internal borders of the European Union has been increasing since the last
enlargements (in 2004, 2007 and 2013). During the last decades, forms of cross-border
cooperation have gained greater and greater importance within the Cohesion Policy and
Neighbourhood Policy of the EU. This horizontal dimension of Cohesion Policy has been
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getting more and more emphasis, new methods of governance have been developing to
ensure a coherent framework for interregional, transnational, and cross-border cooper-
ation.

However, in the last few years, the most recent crises resulted in re-bordering
tendencies. Instead of the elimination of borders and border obstacles, securitisation
discourse has appeared as a powerful narrative,” resulting in reclosing of borders,
construction of new borders and application of more stringent border management
procedures, thus making it more difficult to cross them.

In 2015, the Luxembourg Presidency triggered the development of an EU mech-
anism, which may facilitate the elimination of legal and administrative obstacles
experienced by the stakeholders of cross-border structures and the citizens during their
cross-border mobility. The tool named that time as a European Cross-Border Convention
(ECBC) and, later, re-named as a Mechanism (ECBM) was included in the Cohesion
Policy package for the years of 2021-2027, but, finally, it failed due to the opposition of
several EU Member States.

Nevertheless, the European Parliament brought up the topic again, and in December
2023, the Commission adopted an amended proposal for a “Regulation on Facilitating
Cross-Border Solutions” (FCBS) in order to help Member States resolve obstacles that
are impacting the daily lives of nearly 150 million European citizens living in Europe’s
cross-border regions. Negotiations on the proposal will mostly be performed between
July and December 2024, when Hungary will hold the Presidency of the Council of the
European Union. In addition, 2024 will mark twenty years since Hungary became a full
member of the European Union.

The year 2024 is fundamental for implementing the 2021-2027 Cohesion Policy
programmes, but also for preparing the future programmes. The European Commission’s
8™ Cohesion Report in February 2022 set out the main developments and territorial
disparities that European regions have experienced over the last decade, which also
forecast the upcoming debate on the future of cohesion after 2027. The Commission
published the 9™ Cohesion Report on 27 March, presenting an assessment of the state
of cohesion in the Union and highlighting the significant progress made in narrowing
economic, social and territorial disparities across the EU. The report underscores the
success of Cohesion Policy in bridging the gaps between Member States and regions,
thereby bolstering the EU Single Market.®

The article explores the evolution of the tool-kit created by the European Union
promoting seamless cooperation between people, public authorities and businesses in
the European border regions, as well as unlock their potential to stimulate more growth
and prosperity to further strengthen the Single Market. The European Commission
estimates that removing 20% of the current legal and administrative obstacles would
boost GDP by 2% in cross-border regions and create over one million new jobs.’

The paper uses sources of information based on desk research (studies, evalu-
ations, official documents and adopted regulations) and experiences gained from the
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management and implementation of cross-border programmes and projects. In the
international literature, many researchers conduct border research from the aspects of
political sociology, political economy and political geography; however, despite the fact
that border research and regional science have by now become independent disciplines,
only a few of them deal with the legal and administrative aspects of cooperation.

In the background of the study, there lie interdisciplinary investigations applying
partly international public law and European law, and partly governance and political
science methods. In the article, authors used primary and secondary sources, besides
they intend to apply the method of law comparison and adapt the internationally novel
research method “law in action” and to investigate certain legal institutions with a prac-
tical approach most relevant to legal life.

Evolution of cross-border cooperation within the EU

The issue of borders and border areas at national and sub-national levels has become
increasingly important in recent years, both in EU policies and in regional research.
Since the 1990s, border studies has been evolving into a comprehensive, multidiscipli-
nary research area® including papers of natural and human geography and economy,’
sociology and cultural anthropology,'® history and political sciences,’ as well as legal
and governance studies.’? In recent Hungarian literature, a growing number of research-
ers are dealing with the topic of border studies, mainly from the perspective of economic
and social geography,™ while in recent years institutional and legal approaches™ have
also been increasingly explored. In our study, we focus primarily on the legal-adminis-
trative aspects of the subject.

After the economic and political changes of the 1990s, the national movements and
territorial conflicts revived in the Central and Eastern European region, which led to
the emergence of new nation-states with specific legal and administrative structures.”
While some nations (Czech, Slovak, Slovenian, Croatian, and Serbian) reorganised their
states, others (Polish, Hungarian, and Romanian) only reformulated the foundations
for their national identity. Border areas have been playing a more and more important
role in this re-shaping process. In order to allow the Hungarian border areas to become
“building blocks” of European cross-border cooperation, two conditions needed to be
met: (1) the internal condition, which was the democratic development of the border
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regions taking part in cooperation; and (2) the external one which was the compliance
with the standards and frameworks established by the Council of Europe and the Euro-
pean Union.

Hungary’s borders and border regions are now almost entirely covered by coope-
rating structures, i.e. Euroregions since the late 1990s and European Groupings of
Territorial Cooperation (hereinafter: EGTC) since 2007. Hungary’s borders represent all
border types of the European Union, as it has seven borders of three different statuses,
where cooperation can be established under different legal and administrative condi-
tions.

For a long time, there were no uniform rules governing the institutionalisation of
cross-border cooperation. Initially, cooperation took place in different organisational
forms, which is why a wide range of methods for collaboration have been developed
both in practice and in the literature. In the respect of institutionalisation, the most
frequently cited and broadest classification is Perkmann’s concept® who distinguishes
between cooperation according to geographical extension and geographic continuity.
This classification is also used in the Hungarian literature and provides a good overview
for the analysis of cooperation in the European Union.

Policy background and funding of cross-border cooperation

The EU policy targeting cross-border cooperation (CBC) forms an integral part of Cohe-
sion Policy which “is ingrained in the European DNA”:' “without cohesion policy, the EU
as we know it could well disappear”.*®

The principle of diminishing regional disparities was included in the Spaak Report
(1956) preparing the Treaty of Rome. However, this principle has gained more and more
emphasis since the 1970s when countries characterised with structural economic prob-
lems (the UK, Ireland and, later on, Greece, Spain and Portugal) joined the communities.
Such milestones like the establishment of DG XVI responsible for Regional Policy within
the Commission (1968), the launching of the European Regional Development Fund
(1975), the 1984 and 1988 reforms resulting in the institutionalisation of the regional
policy at the Community level based on programmes rather than on projects and on
partnerships; and the inauguration of the European Single Act (1987) clearly show
the evolution and strengthening of Regional Policy in the European agenda. In 1985,
Jacques Delors, that-time head of the Commission set the ambitious goal to create the
European Single Market by 1992 through the elimination of internal barriers generated
by the national systems.*

The era can be seen as the great momentum boosting Regional Policy (renamed in
2004 to Cohesion Policy). In 1989 and 1990, the former Communist bloc spectacularly
collapsed, giving the hope for the re-unification of the European Continent within the
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European Union equipped with the single currency. Since the Maastricht Treaty (creat-
ing the Cohesion Fund and the European Committee of the Regions in 1993), Cohesion
Policy has been representing one third of the total EU budget. As a result of the reforms
in the 1980s, the Structural Funds, the NUTS classification system and the Community
Initiatives were launched providing a colourful tool-kit for eliminating regional dis-
parities,” while in 1995, the Schengen Treaty eliminated border controls between the
participating member states.

The same period was characterised by the neoliberal economic discourse consider-
ing borders as barriers against free market principles.?! Accordingly, when designing the
European Single Market, the decision-makers could not avoid to tackle the challenges
generated by national administrative borders. Without opening the borders, neither the
free movement of persons, goods, capital and services, nor the construction of European
economic, social and, since 2007, territorial cohesion can be guaranteed. Some border
scholars even see border regions as “privileged areas of study for European integration
mechanisms”, where “the European project is constructed”.??

Not only the Treaty on the Functioning of the European Union (TFEU) refers in
Article 175 on regions, which require particular attention in the respect of cohesion,
including border areas;” but the EU has also been developing a multi-layered tool-kit**
for supporting local and regional actors “on both sides of the border to join together to
address common problems and challenges and exploit the enhanced territorial potential
resultant from the development of a functionally integrated region, where two peripheral
‘back-to-back’ regions existed previously”.”®

The first and earliest tool was the Interreg programme, which was launched as one
of the above-mentioned Community Initiatives in 1989, creating “a direct link between
border regions and European integration”.?® During its PILOT phase, 21 groups of pro-
jects were supported with a total amount of ECU 21 million. The first generation of the
programme was realised between 1990 and 1993, facilitating NUTS III level inland
borders and the French-British maritime border to prepare for the Single Market, with
a total budget of €1.6 billion.

Between 1994 and 1999, going beyond direct cross-border areas (strand A), the
second generation Interreg programmes already targeted also larger territories through
the so-called transnational calls (Strand B) and promoted the development of strategic
visions. The budget increased to €4.9 billion. This was the period when the CBC funds
became available also for Central and Eastern European accession countries, within the
framework of the Phare CBC programmes.

The C strand supporting interregional projects appeared for the first time in the
third period between 2000 and 2006, when the programme focused on sustainable
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territorial development actions providing funds of €6.2 billion. At the same time, due
to the biggest enlargement of the EU in 2004, the number of programmes has also
increased.

In 2007, the Community Initiative was replaced by the third, and, in 2013 by the
second objective of Cohesion Policy, called European Territorial Cooperation. The 4 and
5th generations of the programmes can be considered as the golden age when the total
available fund amounted to €8.9 and 10.1 billion, subsequently, and the calls more inten-
sively addressed cross-border integration and the removal of barriers. Furthermore, the
EU launched the Instrument for Pre-Accession (IPA) and the European Neighbourhood
and Partnership Instrument (ENPI) targeting also external border regions.?’

Until 2020, Interreg has been gradually developing both in terms of geographic
(today covering two thirds of the territory of the EU) and financial (the total budget has
increased tenfold) scopes, and it resulted in many positive impacts such as “learning,
capacity building, the creation of a collaborative infrastructure [...], the promotion of
policy entrepreneurship, multi-level governance [...], cross-border metropolitan integra-
tion”?®, “increased trust, higher connectivity, improved environment, better health and
economic growth”;?° and transformation of “a country’s borders from lines of separation
into interfaces”.®® What is more, thanks to the programme, “cross-border regions have
become spaces for interaction, marked by the existence of enduring links which are
intended to become permanent”.®! These permanent links are also supported through
the second tool of European cross-border cooperation, i.e. cross-border governance,
more precisely the European Grouping of Territorial Cooperation, the EGTC, which can
be seen as an instrument of “legal-institutional support”.*?

Evolution of the legal framework for CBC — from the Madrid Outline
Convention to the EGTC tool

CoE - the Madrid Outline Convention and its Protocols

The story of the EGTC roots back to the Council of Europe (CoE) which has always
been the forerunner of all those initiatives moving forward mutual trust and peaceful
coexistence of the European nations, the values of democracy and human rights. The
Council of Europe recognised the crucial importance of democracy at both local and
regional levels and initially played a crucial role in strengthening the competences of
subnational levels and in dismantling barriers to regional and international coopera-
tion, as well as in creating the legal and institutional conditions for local and regional
democracy and the values of self-governance.
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However, cross-border cooperation — both local, regional and international — can
only fulfil its real role if there is a constitutional and administrative environment
capable of harmonising the different legal structures and competencies, while the legal/
administrative set-up of the member states significantly differs from each other, and
the competences, resources and powers of the cooperating administrative units differ
in several respects.® Institutional diversity at national level resulted in many different
forms of cross-border cooperation, without a commonly accepted organisational system.

For a long time, there were no uniform regulations on the institutional forms of
cross-border cooperation which appeared in various institutions, therefore a wide range
of grouping methods were developed both in practice and in the literature. In the field of
institutionalisation, the most used and the widest grouping aspect to classify coope-
ration in organised forms is Perkmann’s concept, which serves as a starting point.**
Perkmann distinguishes between cooperation by geographic extension and whether
there is regional contact between them. This method is also used in Hungarian literature
and gives a good overview for the analysis of the cooperation forms in the Carpathian
Basin.*® It differentiates between local, regional and national participants in the vertical
aspect of multi-level governance, and in this respect, it represents their network hori-
zontally, depending on whether immediately adjacent territories are interconnected or
whether the common interests of the regional aspect arising at regional level are brought
together in a broader geographical area.

In 1966, the idea of the establishment of cross-border structures was raised by the
Council of Europe for the first time, when Mr Giuseppe Sibille compiled a Report on
a Draft Convention on European Cooperation between Local Authorities.*® In 1972,
Viktor Freiherr von Malchus presented his report on European border areas, which
was published in an extended version in 1975.%” The report gave stimulus for the work
resulting in the adoption of the European Outline Convention on Transfrontier®®
Co-operation between Territorial Communities or Authorities (Madrid Convention) in
1980.%

At the European level, the only document that sought to create comprehensive
regulation on cross-border cooperation systems is the Madrid Convention (hereinafter:
the Convention). The Convention plays a compensatory role, in which it defines the
concept of cooperation across borders and offers patterns and proposals for the Member
States to make the cooperation of regions and settlements across borders easier.*’ The
aim of the Convention is to promote cross-border agreements between local and regional
authorities within the scope of their respective powers. Such agreements may cover
fields such as regional, urban, and rural development, environmental protection, the

*  HARGUINDEGUY-HAYWARD 2014: 188-189.

*  PERKMANN 2003.
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improvement of public facilities and services and mutual assistance in emergencies etc.,
and may include setting up transfrontier associations or consortia of local authorities.*

In accordance with the Convention, transfrontier cooperation means any concerted
action designed to reinforce and foster neighbourly relations between territorial com-
munities or authorities within the jurisdiction of two or more Contracting Parties and
the conclusion of agreements and arrangements necessary for this purpose. Transfron-
tier cooperation takes place in the framework of territorial communities’ or authorities’
powers as defined in domestic law.*?

The specific forms of cooperation are derived from the internal legal regulation of
each Member State, according to the Convention, which only provides a legal framework
that must be filled with specific content by the internal legislations of the ratifying
Contracting Parties. Under the Convention, Parties undertake to seek ways of elimi-
nating obstacles to transfrontier cooperation and to grant to authorities engaging in
international cooperation the facilities they would enjoy in a purely national context.
The Convention must meet specific expectations, to be applied to the local and territorial
relations of the ratifying Member States. Having variable legal and political systems, it
must also create frameworks of bilateral and multilateral agreements. The Madrid Out-
line Convention served as a basis for numerous bilateral and multilateral agreements
between national and provincial governments enabling the local stakeholders to set
up cross-border organisations and structures. To allow for variations in the legal and
constitutional systems in the Council of Europe’s Member States, the Convention sets
out a range of model and outline agreements, statutes and contracts appended to itself,**
to enable both local and regional authorities as well as States to facilitate them with
carrying out their tasks effectively.

The Convention has been modified several times, and three Additional Protocols
(1995; 1998; 2009) were drafted. The three protocols of the Convention have enlarged
further the room for manoeuvre of the local and regional authorities in the field of
territorial cooperation.

The first Additional Protocol aims to strengthen the Outline Convention by
expressly recognising, under certain conditions, the right of territorial communities to
conclude transfrontier cooperation agreements, the validity in domestic law of the acts
and decisions made in the framework of a transfrontier cooperation agreement, and the
legal corporate capacity (“legal personality”) of any cooperation body set up under such
an agreement.**

The Protocol no. 2 aims to strengthen inter-territorial cooperation between
European countries. It follows the Council of Europe’s declaration at the Vienna 1993
summit to build a tolerant and prosperous Europe through transfrontier cooperation.
The Protocol complements the existing Convention and Protocol, which are concerned
with relations between adjacent communities that share common borders. These two

a Madrid Outline Convention 1980, Preamble.

42 Madrid Outline Convention 1980, Article 2.

4 Appendix numbered 1.1 to 1.5 and 2.1 to 2.6. These model and outline agreements, statutes and con-
tracts are intended for guidance only and have no treaty value.

4 Council of Europe 1995. ETS No. 159.
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legal texts have proved so successful that twinning agreements have begun to spring up
between areas that are further apart. Protocol 2 recognises the right of authorities to
make such agreements and sets out a legal framework for them to do so.*

The Protocol no. 3 to the Madrid Convention provides for the legal status, estab-
lishment and operation of “Euroregional Cooperation Groupings”. Composed of local
authorities and other public bodies from the Contracting Parties, the aim of a grouping is
for transfrontier and interterritorial cooperation to be put into practice for its members,
within the scope of their competences and prerogatives. Under the Protocol, the Council
of Europe may draw up model national laws for facilitating adoption by the Contracting
Parties of appropriate national legislation for enabling the “Euroregional Co-operation
Groupings” to operate effectively.*®

One can conclude that without the Convention, the proliferation of these cross-
border structures would have been impossible. Today, more than 300 such structures
exist in Europe, which all are aimed at diminishing the separating effects of state
borders, developing mutual trust, maintaining peaceful coexistence and promoting
local cross-border democracy and the basic rights of free movement across the borders.
However, several recommendations and opinions of the international organisations
representing regional interests (Council of Europe; Assembly of European Regions, AER;
Association of European Border Regions, AEBR) only provide a framework for coopera-
tion, which can merely be filled with the expected content by national legal regulation.
The steady guarantees going beyond the national frames has been missing until the
creation of the EGTC tool.

EU - the EGTC as a legal tool for CBC

Over 25 years after the adoption of the Madrid Convention, the Regulation (EC)
1082/2006 of the European Parliament and of the Council on a European grouping of
territorial cooperation (EGTC) provides a response to the lack of legal and institutional
instruments and ensures cooperation facilities for the local and regional authorities and
Member States under EU law. In 2013, the EGTC regulation was revised as regards the
clarification, simplification and improvement of the establishment and functioning of
such groupings and involvement of third countries clearer.*” The revised EGTC Regu-
lation has applied since 22 June 2014. The EGTC is a European legal instrument that
aims to facilitate and promote territorial cooperation, including one or more types of
cross-border, transnational and interregional cooperation*® between its Parties with
the aim of strengthening the Union’s economic, social and territorial cohesion.*® The

4 Council of Europe 1998. ETS No. 169.

4 Council of Europe 2009. ETS No. 206.

4 Regulation (EU) No 1302/2013.

8 The three forms of EGTCs are: 1) cross-border cooperation between adjacent border regions in neigh-
bouring countries; 2) trans-national cooperation between groups of countries and regions, mainly in
the field of spatial planning; and 3) inter-regional cooperation between regions or cities in various
countries.

49 Regulation (EC) 1082/2006, Article 1 (2).
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European Union’s programming period from 2007 follows a similar logic, which adjusts
the aid schemes to the appropriate forms of cooperation and provides uniform legal solu-
tions for all cooperation programmes, establishing the institutional form of the EGTC.

In each Member State, the EGTC has the most extensive legal capacity accorded to
legal persons under that Member State’s national law, and the registered office of the
EGTC is located in a Member State under whose law at least one of the EGTC’s members
is established.>® Where it is necessary to determine the applicable law under European
Union law or private international law, the EGTC is an entity of the Member State where
it hasits registered office.”* EGTCs are unique in the sense that they enable public author-
ities of various Member States to team up and deliver joint services without requiring
a prior international agreement to be signed and ratified by national parliaments.*?

With some exceptions,®® the members of an EGTC can be states, local and regional
authorities as well as other bodies and public undertakings — if they are located on the ter-
ritory of at least two Member States.>* An EGTC may be made up of members located on
the territory of only one Member State and of one or more third countries neighbouring
that Member State, including its outermost regions, where the Member State concerned
considers that EGTC to be consistent with the scope of its territorial cooperation in the
context of cross-border or transnational cooperation or bilateral relations with the third
countries concerned. On the basis of the EGTC Regulation Article 3a (2), the establish-
ment of the first EGTC, which involved a third country member, namely the Tisza EGTC,
has become possible because Ukraine ratified the Madrid Outline Convention and its
third protocol. This legal background provided the framework for the Transcarpathian
Region to join a Hungary-based EGTC.

EGTCs act on behalf of their members, who adopt their statutes by means of special
conventions outlining the organisation and activities of the grouping. As a minimum
requirement, an EGTC must have two organs: an assembly, which is made up of the
representatives of its members, and a director, who represents the grouping and acts on
its behalf.>® Furthermore, the powers of EGTCs are limited by the respective powers of
their members. Public authority powers, such as policymaking and regulatory powers,
cannot be transferred to an EGTC. The assembly adopts the EGTC’s annual budget
estimates, in respect of which an annual activity report is produced and certified by
independent experts. The EGTC can establish an annual budget which shall be adopted
by the assembly, containing, especially a component on running costs and, if necessary,
an operational component.>®

The EGTC signifies decentralised cooperation, and is built on decades of experience
with euroregional cooperation. Its vertical projection connects actors on different
levels — European, national, sub-national - and involves them in the common European
decision-making. On the other hand, its horizontal dimension leads to the interaction

50 Regulation (EC) 1082/2006, Article 1 (4)-(5).

5 Regulation (EC) 1082/2006, Article 2 (1).

52 MAIER 2008: 37-40.

53 Except as provided for in EGTC Regulation 1082/2006, Article 3a (2) and (5).
54 Regulation (EC) 1082/2006, Article 3.

55 Regulation (EC) 1082/2006, Article 10.

56 Regulation (EC) 1082/2006, Article 11 (1).
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of actors on the same level, thus creating a European network whose operating prin-
ciple is autonomy based on vertical and horizontal partnerships in accordance with
multi-level governance.”” According to the famous two models of multi-level gover-
nance introduced by Hooghe and Marks,>® the second model can be considered a rather
network-based solution where jurisdictions can be overlapped.® The White Paper on
Multi-level Governance released by the Committee of the Regions in 2009 followed the
second model, including the presentation of cross-border cooperation structures.®®
The multi-level governance platform is characterised by Liesbet Hooghe and Gary Marks
as “task-specific governance” the flexible structure of a network with multi-level and
cross-cutting membership aiming at delivering specific public goods for society.®

However, the adaption of the form of the EGTC is not obligatory; it is an instrument
besides the existing ones, and choosing it is optional, it represents a new alternative
to increase the efficiency, legitimacy and transparency of the activities of territorial
cooperation, and at the same time secures legal certainty and the institutional guaran-
tees for maintaining the results of cross-border projects founded by the Interreg CBC
programmes. It is applicable in every Member State, even in those that have not signed
the Madrid Convention and its Additional Protocols or specific bi- and multilateral
agreements. The new legal instrument supplements the already existing initiatives and
forms of cooperation.

In its report of April 2018 on the application of the EGTC Regulation, the Commis-
sion confirmed the European added value of the instrument: cooperation among EGTC
members from different Member States and third countries facilitates decision-making
and contributes to the joint development of objectives and strategies across national
borders. EGTCs and EGTC memberships are growing steadily in number across the EU,
and their uses are multiplying. As a result of the changes to the EGTC Regulation in
2013, EGTCs are now involved in various European territorial cooperation (INTERREG)
programmes and projects, and in implementing other cohesion policy programmes, for
example in the field of rural development.

Despite positive developments in the use of these instruments, the Parliament
believes there is room for improvement: in its resolution of 11 September 2018 on
boosting growth and cohesion in EU border regions, the Parliament regrets that the
potential of EGTCs is not being fully exploited.5 This could be due partly to regional
and local authorities’ reluctance, and partly to their fear of a transfer of competences
and a lack of awareness of their respective competences. In addition, Parliament calls
on the Commission to propose measures to overcome the obstacles to the more effective
application of the EGTC instrument.

On 15 September 2022, the Parliament adopted a resolution on EU Border Regions:
Living Labs of European Integration.® The resolution proposes addressing the structural

57 MEDEIROS 2020: 145-168; PEYRONY 2020: 220-223; ScoTT 2020: 37-63.
*8  HOOGHE-MARKS 2003.

*  HOOGHE-MARKS 2001: 4-29.

8 Committee of the Regions 2009.

¢ HOOGHE-MARKS 2003: 6-12.

62 European Parliament 2018.

8 European Parliament 2021.
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disadvantages faced by all border regions through a dedicated regional aid scheme. It also
asks that 0.26% of the EU’s cohesion policy budget be allocated to tackling the structural
challenges in border areas. It specifies that the amount should be granted at the start of
the new budget programming period (2028-2034) and should be awarded to EGTCs or
similar structures in border regions.

Towards a permanent mechanism eliminating border obstacles
Classification of border obstacles

Undoubtedly, the EGTC tool meant a revolutionary breakthrough in the European
territorial cooperation policy giving permanency for partnerships which enabled long-
term strategic planning and the maintenance of project results. At the same time, in the
absence of competences, the tool is “considered as insufficient to overcome all existing
legal obstacles to cross-border cooperation”.®® This shortage became salient during the
Covid-19 pandemic, when border closures dramatically paralysed cross-border mobility
and collaboration regardless of the existence of EGTCs and other structures.®

In addition, it is a common observation that, in parallel with the intensification
of cooperation, the quantity of obstacles also increases.®” These barriers and obstacles
can be classified along diverse aspects (e.g. by sectors like transport, health, etc.; by
nature: physical/infrastructural, geographical, mental/cultural/linguistic, etc.; geo-
graphic scope: local, national, international, global, etc.). Based on the model applied
at the Spanish-Portuguese EUROACE Euroregion, Kurowska-Pysz et al.®® differentiate
between internal and external obstacles to cross-border cooperation. The first type
includes barriers characterising the cooperation itself, like the method of communica-
tion, the availability of internal resources and capacities, the knowledge of the involved
actors. These are barriers whose elimination is manageable by the cooperating partners
themselves, unlike external ones (the socio-economic conditions, the Cohesion Policy
principles and EU funding rules, as well as the administrative and legal obstacles). When
assessing these obstacles, the legal barriers prove to be the most important, as polls
show it.® The highest ranking among the barriers is well justified by the strong capacities
of standards and rules in defining further (e.g. institutional, technical, political, fiscal,
etc.) factors for cooperation.

Based on an EU document of 2017,”° Engl and Evrard” and Klatt and Winkler"
equally differentiate between three types of legal-administrative obstacles within the

64 PEYRONY et al. 2022.

65 JANCOVA et al. 2023: 5.

66 See e.g. BOHM 2020; ALBERS et al. 2021; GIACOMETTI-MEIJER 2021; MEDEIROS et al. 2021; PEYRONY et
al. 2021.
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context of the European Union. There are obstacles which stem from the absence of EU
legislation or the failed adaptation thereof in a policy field where the EU has competence.
Another group is composed by the barriers generated by the incoherent or inconsistent
implementation of national laws where the EU has no or partial competence. The third
type of administrative obstacles is caused by the inadequate procedures. The last group
can be completed with the phenomenon of hierarchical asymmetry, meaning that due
to the differences between the national administrative systems, the competences are
delegated to different levels on the two sides of the border (e.g. to the local level on the
one side, to the national one on the other).” According to Kurowska-Pysz et al.: “External
barriers are particularly difficult to overcome.”” One can add that they cannot even be
overcome without external assistance.

The Commission’s proposal of 2018 on a European mechanism for
eliminating cross-border obstacles

In order to ease cross-border mobility and integration, the European Commission ini-
tiated the third tool of the tool-kit, namely a mechanism facilitating the elimination of
legal and administrative obstacles.” The proposal was born in a very optimistic atmos-
phere, before the series of deep crises of the European project, including the migration,
the Brexit, the Covid-19 and the Ukrainian crises. All these crises amplified the security
discourse favouring for border closures and weakening the positive attitude towards
cross-border integration. This change can be detected through the story of the proposal
on the mechanism.

After having good results of the Interreg programmes and the EGTC tool, at the
beginning of the 2010s, the attention turned towards the legal and administrative dif-
ferences and obstacles hampering further integration of the EU across the borders.” The
first step was taken again by the Council of Europe, which commissioned the Institute
of International Sociology of Gorizia (ISIG) with the compilation of a manual’” and the
development of a portal called E-DEN providing knowledge and guide for eliminating
cross-border obstacles.”® The project was based on a Recommendation adopted by the
Committee of Ministers as early as 2005, encouraging the member countries to improve
the legal environment for transfrontier and interterritorial cooperation. The Council of
Europe launched a survey in 2009 targeting cross-border obstacles, which was followed
by the above-mentioned project implemented by the ISIG. The portal included several
hundreds of cases of cross-border legal and administrative obstacles and numerous best
practices open for the public and the regional stakeholders, which generated a favourable
climate for further initiatives.

®  MEDEIROS et al. 2022.

" KUROWSKA-PYSZ et al. 2018: 143.

S MOT 2018.

7 MOT 2018.

77 Council of Europe 2013.

6 The online platform, which is available at https://edenplatform.org/ has been further developed since
then.
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In 2015, Corina Cretu, Commissioner for Regional Policy launched the Cross-Bor-
der Review project with the aim of developing further cross-border cohesion already
facilitated by the Interreg programmes and the EGTC tool. During the project, the
Commission collected evidence on persisting legal and administrative obstacles through
a stakeholder consultation including a survey, advisory missions at 11 locations
throughout Europe and stakeholder group meetings, a study” and a comprehensive
database.®® The experts identified 239 obstacles hindering cross-border mobility and
integration along the internal land borders of the EU. In addition, the researchers of
another commissioned scientific study®® demonstrated that the elimination of legal
and administrative obstacles would increase the GDP of the border areas with 8.7% and
the number of jobs with 1 million, which became a reference point in arguing for the
elimination of obstacles in border regions representing 40% of the entire territory of the
EU and giving home to nearly 30% of its total population.

As a result, in 2017 the Commission issued the Communication “Boosting Growth
and Cohesion in EU Border Regions”® including an Action Plan identifying necessary
interventions on 10 fields in order to ease the life of border citizens often locked away
from high-quality services.®® In 2018, the DG REGIO established the Border Focal Point
providing assistance for local actors in sharing expertise relating to obstacles and
opened a platform for exchanges at the EU’s Futurium portal; published the outcomes
of its PILOT project targeting data harmonisation of the national statistical offices;®*
and launched the so-called b-solutions initiative managed by the Association of the
European Border Regions (AEBR). The AEBR addressed local and regional institutions in
order to collect examples on persisting obstacles and assigned legal experts to analyse
the reported cases and to find solutions thereto. During the first two phases of the
initiative, between 2018 and 2023, more than 100 cases were reported and analysed.
By the time of writing of this article, 90 cases were published, which, on the one hand,
presented national level policy solutions replicable in other European regions;® and, on
the other hand, pointed at the need for a new mechanism enabling the elimination of the
obstacles, which could be the European Cross-Border Mechanism (ECBM).%

The proposed Regulation on the European Cross-Border Mechanism was a result
of a preparatory work launched in parallel with the Cross-Border Review project by the
Luxembourg Presidency of the EU, which set up a working group on innovative solutions
to cross-border obstacles coordinated by the French Mission Opérationnelle Trans-
frontaliere (MOT) in 2015.%” The informal working group, which involved experts of
national authorities from 12 member states, EU institutions and advocacy organisations

& PUCHER et al. 2017.

80 The database was not available at the time of writing.
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like AEBR and CESCI®*® held 7 meetings between 2016 and 2018% and issued a report
during the summer of 2017, proposing the establishment of a European Cross-Border
Convention (ECBC) to eliminate cross-border legal and administrative obstacles.
The Convention would have enabled the adoption of one member state’s legislation on
the other side of the border and the elimination of those discrepancies generated by
failed adaptation of EU law in neighbouring countries, for the purpose of a cross-border
project, infrastructure or service of general economic interest, with a limited geographic
scope.”

Based on the working group’s activities, in June of 2018, the Commission presented
a draft Regulation on a European mechanism® to resolve legal and administrative obsta-
clesinacross-border context [COM (2018) 373 proposal].?? Following the positive opinion
of the European Parliament, the Working Party on Structural Measures of the Council
(SMWP) included the proposed Regulation in the Cohesion Policy package, which was
welcomed both by the Committee of the Regions and the European Economic and Social
Committee.”® The draft regulation proposed two solutions: the European Cross-Border
Commitment (ECBC), which would have been self-executive (transferring one Member
State’s law in another one without amending the national regulations); and a European
Cross-Border Statement (ECBS), which would have obliged the member states to amend
their legislation for eliminating the obstacle. In addition, the Regulation required the
Member States to set up a Cross-border Cooperation Point designed to communicate
with the initiators and the authorities, to develop proposals on the amendments, as well
as to operate a database on the obstacles met. As Sielker® and the MOT*® highlight, if
neither an ECBC nor an ECBS proved to be efficient, the authorities could have opted
for an ad hoc solution as well. What might be seen the most advanced element of the
proposal, it was the authorisation of local or regional authorities to trigger legislative
processes at national level,”® conferring thus competences to the sub-state level.%”
As Engl and Evrard® stipulate: “In allowing sub-state authorities to apply the law of
a neighbouring member state, this mechanism would empower border areas to manage
their own integration through projects (functional-horizontal) and institutionalise
apolicy pathway for finding dedicated solutions to border-specific legal or administrative
obstacles (institutional-vertical). The ECBM therefore gives a new impetus to multi-level
governance.” This might have been the main reason of the concerns and critics of the
Member States in the Council.

88 SVENSSON-BALOGH 2018.

89 ENGL-EVRARD 2020.
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9 The term of Convention was found inadequate by the Commission as being already booked for inter-
state agreements.
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95 MOT 2018.
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The strongest counter-argument to the proposal was that it questioned the territo-
rial sovereignty of the nation states when allowing the jurisdiction of another country
on their own territory. This extraterritorial aspect of the draft regulation could have
breached even the constitution of some Member States despite that the adoption of
the neighbour’s law would have required the approval of both states®, while regional
authorities would have not been equipped with direct regulating power.'*° However, the
proposal raised concerns regarding the subsidiarity principle as it would have author-
ised the Commission with competences in several policy fields falling under national
competence’ and resulting in legal uncertainty (as a consequence of the self-executive
procedure of the ECBC).1%

Another critical remark questioned the voluntary nature of the proposal, because
the Regulation obliged the Member States to opt for one of the solutions.’®® Other mem-
ber states pointed at the complexity and burdensome character of the proposed solutions
compared with much simpler bi-lateral treaties, especially if we take the marginal nature
of the expected cases into consideration.’

The strongest opposers of the proposal were the Swedish and the Spanish govern-
ments. The latter one raised concerns related to the Basque and Catalan separatist
movements seen equipped with further justification for their ethno-political actions
through the ECBM tool.’® Sweden criticised the draft regulation from the point of view
of subsidiarity despite that the Nordic States agreed on mutual exchange of information
on legal acts influencing the Nordic cooperation as early as 1962 (Helsinki Treaty), and
in 2014, the Nordic Council of Ministers set up the Freedom of Movement Council with
the same mission as the ECBM would have been triggered. Since 2014, the Council has
systematically been eliminating cross-border legal obstacles within the Nordic area.!%
Article 4 of the draft Regulation'® clearly allows for applying existing solutions like the
one created by the Nordic states, however, as the CLS underlined, the voluntariness of
the tool cannot be based on this article, due to the ruling power of a Regulation.

As a consequence of the critics and concerns, the Council’s Legal Service (CLS)
issued its opinion in March 2020 underpinning the Member States’ concerns regarding
sovereignty and subsidiarity.'®® During the Slovenian Presidency in the second half of
2021, the SMWP decided to suspend the work with the file.1%°
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The Commission’s proposal of 2023 on a facilitating tool to remove cross-
border obstacles

In November 2022, as a consequence of the EP Resolution ‘EU Border Regions: Living
Labs of the European Integration’ adopted in the summer at the same year, the European
Parliament triggered the compilation of an own-initiative report aiming to amend the
ECBM proposal.*? In parallel with these steps, the Committee of the Regions, together
with AEBR, MOT and CESCI launched the European Cross-Border Citizens’ Alliance,
which, responding the challenges generated by the border closures during the Covid-19
pandemic, adopted a declaration titled ‘Cross-Border regions at the heart of tomorrow’s
Europe’; and launched a public consultation providing evidence for the CoR’ Resolution
‘Vision for Europe: Future of Cross-Border Cooperation’ which, among others, expressed
the CoR’s support towards an amended proposal on ECBM.!

In 2022, the EP commissioned the European Parliamentary Research Service with
the compilation of an added value assessment of the new mechanism, which included
practical recommendations on how to amend the ECBM proposal through simplification,
strengthening the Member States’ ownership and providing them with larger room for
implementation, extending the geographic scope of the tool to NUTS IIlevel, keeping the
coordination points and ensuring financial assistance for their operation.''? The same
experts replied the value-added analysis of the study of 2017 and concluded that the
“total GVA benefit from the complete removal of legal and administrative barriers would
yield around €457 billion per year, representing 3.8% of total EU GVA in 2019. Looking
at a more realistic and feasible scenario of a 20% removal of obstacles for all border
regions, we found a total GVA benefit of €123 billion per year, representing around 1% of
total EU GVA in 2019.” In addition, the experts estimated the loss of 4 million jobs due
to the persisting legal obstacles breaching the fundamental rights of border citizens'**
and highlighting the failures of the functioning of the Single Market.'*

In 2023, the European Parliament'® and the Committee of the Regions'’” adopted
two reports calling and encouraging the Commission to compile an amended proposal on
the ECBM tool. The new proposal, which was published in December 2023, triggered
a new lively debate in the Council’s Working Party on Structural Measures and Outer-
most Regions (SMOR). Interestingly, regardless of the amendments implemented by the
Commission in compliance with the critics of the Member States and the CLS (including
radical simplification of the tool to mere coordination measures between the countries;
the operation of at least one Cross-Border Coordination Point acting as a one-stop-shop

117
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of obstacles as the only mandatory component of the proposal; avoiding obligations on
the national authorities regarding the elimination of the reported obstacles; and the
mere optional application of the so-called Cross-Border Facilitation Tool), the national
representatives raised the same concerns of subsidiarity, sovereignty, legal uncertainty,
effectiveness, administrative and financial burdens, etc. as in the period of 2018-2021.
The strongest opponents were again Spain and Sweden accompanied with Finland and
the maritime countries (Cyprus and Malta), which hardly can implement the rules of the
proposed Regulation. At the same time, the reluctance of the majority of the Member
States neglecting the positive assessment given by the CLS experts on the amended
proposal might result not from the legal concerns but from the worsening climate for
cooperation: the re-bordering tendencies, re-nationalisation of policies and the raise of
a populist discourse disfavouring initiatives aiming to dismantle border barriers.

Conclusions

If we have alook at the European history of the last 400 years spent since the Westphalian
Treaty, we can see a continuous series of armed conflicts targeting the set and re-set of
national borders. In the meantime, some countries disappeared, many new ones were
born, still, others have been moved from one territory to another. But the border draw-
ing game has rarely been delivered in a peaceful way. On the contrary, the modification
of the borders was accompanied with expelling or exchange of the population, breakout
of new and new ethnic conflicts, forced assimilation and much suffering.

When creating the financial (Interreg) and the governance (the Madrid Outline
Convention and the EGTC) framework, as well as a tool for removing legal barriers (the
ECBM and the FCBS) for the cross-border cooperation, the Council of Europe, and more
recently the European Union, enable us to lay the basis for peaceful encounters where
the different ethnic groups have the opportunity to get to know each other better, to
work together on their shared future, which are the basic conditions for mutual trust
and respect. Furthermore, cross-border governance has an additional positive impact,
by these new experiences, the European nations may overcome their past conflicts
generating so much trouble.

The European Union provided new tools in every 15 years to reach these goals: the
Interreg in 1989, the EGTC in 2004 (the year of the publication of the draft regulation)
and the ECBM in 2018. Until 2015, when both the Cross-Border Review project and the
ECBM proposal were launched, the evolution of the tool-box was unbroken. Even more,
some protagonists of CBC suggested to conferring competences for and enabling the
election of representatives of cross-border structures, like the EGTCs.

However, the year of 2015 also introduced the period of permanent crises. The
unprecedented migration wave and the terrorist attacks in France and Belgium (2015)
forced several governments to re-allocate their border controls keeping still in effect.
The Brexit campaign (between 2016 and 2020) reinforced the sceptical voices question-
ing the European messages, while during the Covid-19 pandemic (between 2020 and
2021) the states re-installed the long-ago spiritualised borders even in highly integrated
cross-border areas. The Russian invasion against Ukraine in 2022 brought the issue of
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territorial sovereignty back to the forefront. Undoubtedly, the optimistic atmosphere,
in which the ECBM proposal was born has gone. The fierce opposition to the proposal on
behalf of some Member States indicates that the re-bordering tendencies succeeding the
crises impacted the spirit of cooperation the most. It is a big question, how this new ten-
dency will influence the future programming period and the role of European Territorial
Cooperation therein. Well, the signs are not encouraging...
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