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Daszvidanyjd, Oroszorszag!

Az Eurdpa Tandcsbdl kizart extagallam
és az Emberi Jogok Eurdpai Birdséaga.
Hogyan tovabb valds utan?

CSAPO ZSUZSANNA!

1

Oroszorszdag Ukrajndval szembeni invdzidja 2022-ben az agresszor mdrciusi
kizdrdsdhoz vezetett az Eurdpa Tandcsbol. Az immadr 46 tagdllamiira fo-
gyatkozott pdneurdpai szervezet emberi jogi alapdokumentuma, az Emberi
Jogok Eurdpai Egyezménye sem koti tovdbb az év szeptembere dta az orosz
dllamot. Mi lesz igy a strasbourgi Emberi Jogok Eurdpai Birdsdga elétt a fo-
lyamatban lévd, orosz vonatkozdsu tigyek sorsa? Felfiiggesztik, lezdrjdk, foly-
tatjik az eljardsokat? Miként dontott errél 2023-ban az EJEB? A meghozott,
még végre nem hajtott itéletek tiszteletben tartdsa miképpen biztositott?
Egydltaldn: nem a kivanttal ellentétes hatdst kivdlto kitenni egy orszdgot
egy nemzetkozi emberi jogi jogvédelmi mechanizmusbol? Jelen tanulmdny
e kérdésekre igyekszik vilaszt taldlni.

Kulcsszavak: Oroszorszagi Foderdci6, Eurépa Tanacs, Emberi Jogok Euré-
pai Birdsaga, kizards, folyamatban 1év6 strasbourgi tigyek

Dasvidaniya, Russia! The European Court of Human Rights and the Ex-
Member State Excluded from the Council of Europe. What is Next after
Divorce?

The invasion of Russia against Ukraine in 2022 led to the aggressor’s
exclusion from the Council of Europe in March. The European Convention
on Human Rights, the core human rights document of the now 46-member
pan-European organisation, has also not bound the Russian Federation
since September the same year. What will be the fate of the ongoing Russian-
related cases before the European Court of Human Rights in Strasbourg?
Will the procedures be suspended, terminated or continued? How did the
ECtHR decide on these issues in 2023? How is compliance with the judgments

Egyetemi docens, Nemzeti Kozszolgalati Egyetem Allamtudoményi és Nemzetkozi
Tanulményok Kar Nemzetkozi Jogi Tanszék, e-mail: csapo.zsuzsanna@uni-nke.hu


https://doi.org/10.32566/ah.2024.1.1
mailto:csapo.zsuzsanna%40uni-nke.hu?subject=

CSAPO ISUZSANNA

delivered but not yet enforced, ensured? Nonetheless, is it not counterproductive to
exclude a country from an international human rights protection mechanism? This
study aims to answer these questions.

Keywords: Russian Federation, Council of Europe, European Court of Human
Rights, exclusion, ongoing cases in Strasbourg

Kizartak Oroszorszagot vagy kilépett az Eurépa Tanacsbo6l?

Kevesebb mint egy hénappal az Ukrajnival szembeni teljes kord invazié meginditdsat
kovetben, 2022 marciusdnak kozepén a sajtéhirek hol Oroszorszagnak az Eurdpa Ta-
ndcsbdl? (ET) val6 kilépésérol? hol kizdrasardl* szoltak. Nem volt tehdt mindenki sza-
mara egyértelmd, az Oroszorszagi Foderacié onként tavozott-e a demokraciat, az em-
beri jogokat és a jog uralmét promotdalé® ET-b6l, vagy a tobbi tagallam dontott ugy,
nemkivénatosként ajtot mutatnak eddigi tarsuknak, az 1996 6ta ET-tag Oroszorszagnak.

Mi okozta a keveredést? Az, hogy az Eurépa Tanidcs dontéshozd szervei fel is
fiiggesztették, majd ki is zartak Oroszorszagot, de az oroszok is jelezték, kilépnek
a szervezetb6l. Am valéban, végiil kizdrasra keriilt sor.® A szervezet torténetében el6-
szor. (Kilépésre is csak egyszer volt példa, 1969-ben Gorogorszag tivozott onként
az ET-bd], majd 1974-ben, a katonai junta bukésat kovetéen ismét tagga valt.)” Mi-
ként kovették egymast az események, és miért kizarasrdl beszélhettink?

2022. februar 25-én az Eurdpa Tandcsnak a tagallamok kiliigyminisztereibél allo
féruma, a Miniszteri Bizottsag® Ggy dontott — a Parlamenti Kozgy(iléssel’® folytatott

2 Ne feledjiik, az Eurépa Tandcs (Council of Europe, Conseil de 'Europe) nem 6sszekeverendd
az Eurdpai Tandccsal (European Council, Conseil européenne). E16bbi egy 1949-ben alapitott,
ma 46 (az orosz invazid el6tt 47) tagallammal rendelkez6 korménykozi szervezet, utébbi pedig
a 27 tagéllamot tomorité Eurépai Unié 6 politikai dontéshozé szerve, az unids tagallamok allam-
vagy kormdnyf6inek, valamint az Eurépai Tandcs és az Eurdpai Bizottsag elnokeinek féruma.
Utdbbi tehat az Eurépai Uni6 egyik intézménye, el6bbi pedig az EU-t0l fiiggetlen nemzetkézi
szervezet (amelynek munkdjaban mindazonaltal valamennyi uniés tagéllam ugyancsak részt vesz).
Lasd az Eurépa Tandcs honlapjdt és az Eurdpai Tandcs honlapjdt!

3 Oroszorszdg kilép az Eurdpa Tandcsbdél 2022; Oroszorszdg kilépett az Eurdpa Tandcsbdl, ahonnan
amugy is ki akartdk rigni 2022; Russia’s withdrawal from Council of Europe a tragedy for victims of
Kremlin's abuses 2022.

4 Oroszorszdgot kizdrtik az Eurépa Tandcsbol 2022; Kizdrta tagjai koziil Oroszorszdgot az Eurdpa
Tandcs 2022; Council of Europe Officially Expels Russia After 26 Years of Membership 2022.

5 Do not get confused [é. n.].

6  Nem osztom Hérs Andrés véleményét, aki szerint Oroszorszag ki is lépett az Eurépa Tandcsbol,
és ki is zartdk onnan. HARs 2023: 9.

7  GQorogorszag igy az egyetlen tagdllam lett az Eurépa Tandcsban, amely kétszer is ratifikalta
az Emberi Jogok Eurépai Egyezményét. Russia’s withdrawal from Council of Europe a tragedy for
victims of Kremlin’s abuses 2022; R1SINI-FORDE 2022.

8  Home—Committee of Ministers [é. n.].

9  Parliamentary Assembly of the Council of Europe [é. n.].
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Ddszviddanyjd, Oroszorszag!

eszmecserét kovetéen —, hogy az Ukrajna ellen egy nappal kordbban inditott tdma-
dds miatt felfiiggeszti Oroszorszag képviseleti jogait az ET-ben, amely felfiiggesztés
azonnal hatdlyba is 1ép a Miniszteri Bizottsag és a Parlamenti Kozgytilés tekintetében.
A dontést az ET Stattitumanak’® 8. cikke alapjan hoztdk meg, amelynek értelmében
felfiiggeszthetd azon édllam képviseleti joga, amely ,stilyosan megsérti a 3. cikk ren-
delkezéseit’, azaz semmibe veszi a jog uralmanak elvét, az emberi jogokat és az alap-
vetd szabadsagokat.!! Ekkor még hangsulyozottan ideiglenes dontés sziiletett, nyitva
hagytak a csatornakat a targyaldsokra, Oroszorszag tovabbra is tag maradt, és részese
az ET keretei kozott kotott, dltala elfogadott egyezményeknek, illetve az ET égisze
alatt mkod6 Emberi Jogok Eurépai Birésagaban is (amely testiiletbe minden tagal-
lam jel6lhet birét) helyén maradt az orosz biré."

Felfuiggesztésbdl miként lett kizards? A Statdtum 8. cikke értelmében felfiiggesz-
tés esetén a Miniszteri Bizottsag kérheti a tagillamot, hogy jelentse be kilépését, ha
pedig ezt nem teszi, a Miniszteri Bizottsag maga donthet a tagsdg megsziintetésének
idejérdl. A februar 25-ei felfiiggeszt6 dontésében a Bizottsag nem szoélitotta fel Orosz-
orszagot a kilépésre.

Oroszorszag ezt kovetéen 2022. marcius 15-én arrdl értesitette a szervezet f6tit-
karat, hogy kilép az Eurépa Tandcsbdl, és felmondja az Emberi Jogok Eurépai Egyez-
ményét. Ugyanezen a napon*® a Parlamenti Kozgytilés egyhangtlag elfogadta azt a vé-
leményt, amely szerint Oroszorszag nem maradhat tovabb a szervezet tagja,'* és azt
ajanlotta a Miniszteri Bizottsagnak, szélitsa fel Oroszorszagot az azonnali kilépésre,
vagy ha ennek nem tennének eleget, a Bizottsdg a lehet6 legkorabbi id6pontban hata-
rozza meg azt a ditumot, amellyel megsziinik az oroszok tagsiga.’® Mdsnap, marcius
16-4n végil — a Statatum 8. cikke alapjan megindult eljaras keretében — ugy dontott
a Miniszteri Bizottsag egy rendkiviili iilésen, hogy 26 évnyi tagsdg utan azonnali ha-
tallyal megsziinik Oroszorszag az Eurépa Tandcs tagja lenni.'®

S hogy ez miért nem kilépés volt az oroszok részér6l? Mert az ET Statitumdnak
7. cikke értelmében a kilépését bejelentd tagallam nem tud nyomban szabadulni tag-
sagi kotelezettségeit6l.'” Oroszorszag esetében a szervezet onkéntes elhagydsa csak év
végével hatdlyosult volna. Az ET-tagllamok azonban nem voltak hajlandék tovabb

10 Magyarorszagon kihirdette: 1991. évi LXXI. torvény.

11 Committee of Ministers of the Council of Europe 2022a.

12 Council of Europe — Newsroom 2022a.

13 Az orosz értesités korabban futott be a fétitkarhoz. Russia’s withdrawal from Council of Europe
a tragedy for victims of Kremlin'’s abuses 2022.

14 Council of Europe — Newsroom 2022b.

15 Parliamentary Assembly of the Council of Europe 2022. § 19-20.

16 Committee of Ministers of the Council of Europe 2022b; Council of Europe — Newsroom 2022b.

17 7. cikk: ,A Fétitkdrhoz intézett bejelentéssel barmely tagallamnak jogéban 4ll az Eurépa Tandcsbdl
kilépni. Amennyiben a bejelentés a folyé pénziigyi év elsé kilenc hénapja sordn torténik, a kilépés
ugyanazon év végén valik hatdlyossd. Ha a bejelentés a pénziigyi év utolsé harom hénapjédban
torténik, a kilépés a kovetkezd pénziigyi év végén 1ép hatdlyba” A forditas forrasa: 1991. évi
LXXI. torvény.

ACTA HUMANA « 2024/1. 7



CSAPO ISUZSANNA

megtiirni azt az dllamot soraik kozott, amely — ahogy a Parlamenti Kozgytilés fogal-
mazott' — szuverén szomszédjait befolyasi 6vezetként, ,kozelkiilfoldként” kezeli.

Mindazonaltal olyba tlinhet, Oroszorszag azonnali kizarasa nem volt konzisztens
az ET Statatumaval. A 8. cikk értelmében ugyanis egy tagallam felfiiggesztését kove-
téen felkérhetd arra, hogy lépjen ki a szervezetbdl. S csak ha ezt nem teszi meg, akkor
donthet gy a Miniszteri Bizottsdg, hogy kizarja az adott orszagot. Az orosz kormany
azonban bejelentette kilépési szandékat. Fel se kérték a 8. cikk értelmében, hogy ki-
lépjen. Azaz a 7. cikk szerinti eljarast kellett volna lefolytatni, a kilépésre vonatkozé
procedurat, amely 2022 év végén lépett volna érvénybe. Ez nem jelentette volna azt,
hogy Oroszorszagot a tobbieknek el kellett volna tlirniiik a szervezet férumain, hiszen
felfiiggesztették.”” Ertelmezhetjiik mindenesetre (igaz, meglehetésen szabadon) a Sta-
tatum 7. és 8. cikkét ugy is, hogy a 7. cikk szerinti kilépés esetén azért nem lehet rog-
ton elhagyni a szervezetet, hogy ne szabadulhasson 6nként és menten (példaul tag-
dijbefizetési) kotelességeitdl egy szdmadra kellemetlen szituicidba keveredett allam.
A 8. cikk szerinti tagsdg megsziintetése pedig magaban rejti annak a lehet&ségét is,
hogy ha egy allam sajat elhatarozasabdl kilépne, a bent maradé tobbiek donthessenek
ugy is, hogy azonnal Utjdra eresztik az orszégot.

S hogy van-e ut visszafelé? Oroszorszag lehet-e még Gjra az Eurépa Tandcs tagja?
Jogi, elméleti akadélya nincs az 4jbdli felvételnek, ahogy ez a gyakorlatban meg is
tortént 1974-ben az ezredesek diktaturjat megbuktaté — kordbban a kizarast meg-
el6zendd kiléps — Gorogorszag esetében. Egyelére azonban rovid- és kozéptavon®
kevés az esély a visszarendezddésre.

Mi lesz a strasbourgi Emberi Jogok Eurdpai Birésaganak védelmi
mechanizmusaval? Oroszorszag szabadul a kontroll alé1?

Meglepé tan, hogy a mindig is a parbeszéd fontossagat hirdet6*' Eurépa Tanacsbdl
végiil kizartak Oroszorszdgot. Nem kontraproduktiv kitenni a szlirét a renitensnek,
és voltaképp tagsagi kotelezettségei aldl felszabaditani 6t? Nem vezet a szandékkal
ellentétes eredményre, ha az Eurépdban a tagéllamok felett emberi jogi kontrollt gya-
korlé nemzetkozi szervezet szabdlyai a kizart allamot tobbé nem kétik? Kiilondsen
az Emberi Jogok Eurdpai Birésidga? (EJEB) jogvédelmi mechanizmuséanak kiesése
okozhat sulyos gondokat, bar tegyiik hozzd, a strasbourgi birésdg és Oroszorszag
viszonya mindig is viharos® volt.

18 Parliamentary Assembly of the Council of Europe 2022. § 4.

19 Branco 2022.

20 ToTH-FERENCI 2022: 21, 41.

21 ToTH-FERENCI 2022: 39.

22 European Court of Human Rights, Cour européenne des droits de 'homme.
23 POMERANZ 2012: 17.
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Ddszviddanyjd, Oroszorszag!

Fél évvel azt kovetben, hogy az orosz dllamot kizartdk az Eurépa Tandcsbdl,
2022. szeptember 16-an az orszag megszilint az Emberi Jogok Eurépai Egyezményé-
nek (EJEE)* is részese lenni. A szerzédés 58. cikke értelmében az EJEE felmondéasat,
illetve a tagsdg megsziinését kovetGen ugyanis még 6 hénapig koti az egyezmény a ko-
rabbi szerz6dé felet. Eddig az id6pontig pedig az egyezmény betartésa felett 6rkodé
strasbourgi biréség is joghatdsagot élvez az orszag emberi jogi jogsértései, cselekede-
tei és mulasztdsai kapcsan. 17 450 panasz még be is futott, miel6tt Oroszorszag kike-
riilt az EJEB direkt fennhatdésdga aldl. (Koztiik természetesen nemcsak orosz dllam-
polgéarok, de ukran,” griz, moldovai kérelmezdék vagy a Malaysia Airlines MH17-es
jarata dldozatai rokonainak beadvanyai.)* Tovabbi 2129 mar meghozott {télet és don-
tés pedig arra vart, hogy azoknak az orosz kormany teljes mértékben eleget tegyen.?”
A (Strasbourgra jellemz8) maginszemély versus Oroszorszag tigyek mellett pedig
folyamatban vannak még (a Strasbourgban igazan ritka) allam — tébbnyire Ukrajna —
versus Oroszorszag-eljarasok is.?

Nagy fejtorést okozott, mit kezdhet a strasbourgi birésig a még fiiggé orosz
tigyekkel, hiszen — ahogy Téth-Ferenci Adrienn fogalmazott — a ,2022. szeptember
16-a el6tti jogsértések kapcsian benyujtott panaszok vizsgalatdhoz, majd a birdsagi
itélet meghozatalat kovetéen a végrehajtds tekintetében is az alperes kormény szo-
ros egytttmiikodésére lenne sziikség”? Marpedig Oroszorszag 2022. marcius 15-ét
kovetben (amikor bejelentette szandékat, hogy felmondja az EJEE-t) megszakitotta
a kapcsolatot a birdsidggal.®*® Az eddig egyediili kilépé majd visszalépé Gorogorszag
esete sem szolgalhatott példaként, hiszen 1969 el6tt gorog vonatkozast, természetes
személy altal inditott eljardsok nem futottak Strasbourgban, 1évén akkor még a go-
rogok nem fogadték el az individudlis panaszjogot, az allamkozi vitdkat pedig a Mi-
niszteri Bizottsdg mint politikai szerv, és nem a birésag ,itélte meg’, ugyancsak mert
Gorogorszag akkor még nem akceptalta a birdsag eziranyd joghatosagat.®

Az orosz kizaras kapcsan tobb alternativa is felmeriilt. Az egyik szerint a birésag-
nak immar csak a nagy horderejd, politikailag érzékeny, allamok kozotti jogvitdkkal
kellene foglalkoznia, ezeket lezarnia. A masik lehetséges 1t szerint valamennyi Orosz-
orszaggal szembeni panasz elbirdlasat fel kellene fiiggesztenie, mig a helyzet meg
nem valtozik. Ugyancsak megfontolandd, nem kellene-e az EJEB-nek megsziintetnie

24 Magyarorszagon kihirdette: 1993. évi XXXI. térvény.

25 2023. mérciusi adat szerint tobb mint 8500, az oroszok Ukrajnaban 2014 utan végzett
tevékenységével kapcsolatos individualis kérelem vért elbirdldsra Strasbourgban. KURNosov 2023.

26 KOROTEEV 2022.

27  Council of Europe — Newsroom 2022c.

28 A fiigg6ben 1évé allamkozi jogvitdkrol lasd az EJEB honlapjdt! Az Oroszorszagot érintd iigyek:
1. Ukrajna v. Oroszorszag (IX) (no. 10691/21); 2. Ukrajna v. Oroszorszag (VIII) (no. 55855/18);
3. Georgia v. Oroszorszag (IV) (no. 39611/18); 4. Ukrajna v. Oroszorszag (a Krim vonatkozaséban)
(nos. 20958/14 and 38334/18); 5. Ukrajna és Hollandia v. Oroszorszdg (nos. 8019/16, 43800/14 and
28525/20); 6. Ukrajna v. Oroszorszag (a Krim vonatkozdsaban) (no. 20958/14).

29 TOTH-FERENCI 2022: 40.

30 EMTSEvaA 2023.

31 RisiNI-FORDE 2022.
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valamennyi folyamatban 1év6 eljarast azon az alapon, hogy az itéleteknek mar dgyse
lenne gyakorlati hatasa. Illetve vihetnék is tovabb az tigyeket mint ,,business as usual’;
a szokdsos ligymenet szerint, mintha mi sem tortént volna, mintha Oroszorszag nem
is tavozott volna az Eurépa Tanacs kotelékébdl. 2023. janudri dontések azt mutatjak,
a birésag ez utdbbi utat valasztotta.®

Két l1ényegi kérdést kellett mérlegelnie a birdsagnak. Egyrészt, hogy miként tudja
kezelni, hogy az orosz hatdsigok nem fognak egyittmiikodni se vele, se az itéletei
végrehajtdsat monitorozé Miniszteri Bizottsdggal. Masrészt, azon tigyek esetében,
ahol jelen kellene lennie az orosz birénak,* hogyan tudjak feloldani azt az eljarasi
problémat, amely abbdl fakad, hogy immar® orszaganak kizérasaval orosz biré nem
il a testuletben.® Illetve sziikséges volt leszogezni azt is, van-e egyaltaldn még jogo-
sultsiga eljarni a bir6sdgnak az Oroszorszag ellen benyujtott panaszok targyaban.

A strasbourgi birésig nagykamardja és kamardja altal 2023 janudrjaban hozott
dontésekben lefektetett eljardsi alapelvek mutatjdk, az EJEB miként kivdnja ren-
dezni az orosz tavozassal el6allt Gj helyzet jelentette kihivast. Els6ként a nagykamara
a Fedotova és masok v. Oroszorszag tigyben® szogezte le — amit mdr a birésag ple-
ndris tlésen hozott hatdrozata 2022. marcius 22-én deklardlt” —, hogy tovéabbra is
van joghatdsaga eljarni olyan feltételezett jogsértéseket érint6 panaszok tekintetében,
amely magatartdsok vagy mulasztdsok 2022. szeptember 16. el6ttre datalhaték. Eddig
az idépontig — az EJEE fent hivatkozott 58. cikke értelmében — kototte Oroszorszagot
az EJEE, igy az EJEB is eljarhat az egyezménysértést felrové beadvanyok kapcsan. Par
nappal kés6ébb a Kutayev v. Oroszorszag® és a Svetova és mdsok v. Oroszorszag® ité-
letekben is azonos édllaspontra helyezkedtek a kamarak a joghatéségot illet6en. Ezen
tigyekben tovabb4d értesitette a birdsag a feleket arrdl (az EJEB szabdalyzata® 29. cikk
2. bekezdését analdgia utjan alkalmazva), hogy a hivatalban 1év6 birdk kozil ad hoc bi-
rot jelolnek, helyettesitend6 a kiesett orosz birat, ahogy ezt teszik majd a tovabbi, még
fiigg6ben 1évé orosz ligyek esetében is. (Ad hoc biré ekkénti kijel6lésére mar az Ecode-
fence és méasok v. Oroszorszag tigyben 2022 juniusaban — a ,kiilfoldi igynok” torvény

32 EMTSEVA 2023; DZEHTSIAROU 2022a.

33 Az EJEE 26. cikkének (4) bekezdése szerint ,hivatalbdl tagja a Kamardnak és a Nagykamaranak
a félként érintett Magas Szerz6d6 Fél tekintetében vélasztott bird’, azaz a komplexebb tigyeket
targyalo testiiletekben ott kell lennie annak a birénak, akit az alperes orszag altal jel6ltekbdl
valasztottak.

34 2022. szeptember 16. 6ta. Lasd Resolution of the European Court of Human Rights 2022.

35 EMTSEVA 2023.

36 Fedotova and Others v. Russia. ECtHR.

37 A birésag csak par napot ,bizonytalankodott’, mércius 16-an ugyanis az Oroszorszaggal szembeni
eljarasok felfiiggesztésérdl dontott az elnoke, de marcius 22-én mar a felfiiggesztést feloldottak,
megdllapitva a birésag fennmaradoé joghatésagat. Resolution of the European Court of Human
Rights on the consequences of the cessation of membership of the Russian Federation to the Council
of Europe in light of Article 58 of the European Convention on Human Rights 2022; ECHR — Press
Release 2022.

38 Kutayev v. Russia. ECtHR.

39 Svetova and Others v. Russia. ECtHR.

40 Rules of Court 2023.
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vonatkozdsiban — hozott itélet kapcsan is sor kerilt.)"! Bar felhivtdk erre, az orosz
kormdany nem reagdlt észrevétellel e fejleményre. Masnap a nagykamara az Ukrajna
és Hollandia v. Oroszorszag® allamkozi jogvitdban is megerdsitette az orosz bird
helyetti ad hoc bird jelolését mint megoldast. (Az ad hoc biré ekkénti alkalmazdsat
Kanstantsin Dzehtsiarou ugy értékelte, bar az nem mond ellent az EJEE bettiinek, de
szellemének biztosan, s igy az EJEB legitimitisat veszélyezteti.)*® Az orosz kormany
tdvolmaradasat illetGen a Svetova és mdsok tigyben a bir6sag kifejtette, hogy nem aka-
délya az orosz {igyek elbiralasanak, ha Oroszorszag az eljarasban nem mtikédik kozre,
s nem nyujt be irasbeli észrevételeket. (Felmeriil azonban ugyancsak az alperes — bar
onként véllalt — tavollétében hozott itéletek legitimitdsanak megkérddjelezhetGsége.)*
A birésag megitélése szerint bar Oroszorszag mar nem részese az Emberi Jogok Eu-
ropai Egyezményének, mégis kotelessége a kooperacié olyan tigyek kapcsan, amelyek
az EJEE oroszorszagi hatdlyanak megsziinése el6tti eseményeket érintik. Ha kotele-
zettségét nem teljesiti az orszag, vonhatjuk le a birésag allasfoglalasabdl a kovetkez-
tetést, azzal nem juthat elényhoz, miszerint szabadulna felel6ssége megallapitasatdl.
Hasonl6 szituaciéba mindazonaltal keveredett mar az EJEB, 2000-ben ugyanis Torok-
orszag nem volt hajlandé beadvanyt késziteni, sem megjelenni a targyaldson a Ciprus
elleni dllamkozi perben.® A Birdsig szabalyzatanak 44C cikke is azt jelzi, az alperes
allam obstrukcidja nem lehet akadalya az eljardsnak. Mindemellett, ahogy arra a Bi-
rosag a Svetova-iigyben is ramutatott, a bepanaszolt dllam részérdl az egyiittmuiko-
dés megtagadasa nem jelentheti automatikusan a panaszos kérelmének elfogadasat:
a Birésagnak meg kell bizonyosodnia arrdl, hogy a panasz mind ténybelileg, mind jogi-
lag megalapozott.® Ami pedig az egyszeribb, ismétl6d6 orosz vonatkozasu tigyeket il-
leti (példdul a fogva tartds id6tartamdval és korilményeivel vagy a gyiilekezési szabad-
sdggal stb. kapcsolatos panaszok esetében),” ahol a 7 tagi kamarak vagy a nagykamara
helyett elegendd a 3 f6s bizottsagi forma is, azaz amely testiiletben csak kivételesen
vannak jelen az alperes kormany ,nemzeti” birdi, a bir6sag tajékoztatasa szerint folyik
tovabb a jol bejaratott rutin szerint, a kialakult esetjog alapjan az itélkezés. Koriilbe-
lal 12 000 ilyen panaszt, az Oroszorszag elleni beadvanyok mintegy 70%-at e gyors,
szimpla, a mar kikristdlyosodott esetjogot alapul vevé folyamatban biraljak el.*
Sziilettek is folyamatosan 2023-ban is Oroszorszagot elmarasztald itéletek egyrészt
maganszemélyek altal inditott eljarasokban, masrészt allamkozi jogvitaban, igy a ki-
zarasukat kovetd év tavaszan az EJEB az oroszokat kozel 130 millié euré megfizetésére

41 Ecodefence and Others v. Russia. ECtHR; KOROTEEV 2022.
42 Ukraine and the Netherlands v. Russia. ECtHR, § 39, 40.
43 DzEHTSIAROU 2022a.

44 DzEHTSIAROU 2022a.

45 KurNosov 2023.

46 Kurnosov 2023.

47 KOROTEEV 2022.

48 ECHR - Press Release 2023.
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kotelezte a pernyertes Georgia/Gruzia javéra (a 2008-as fegyveres konfliktus sordn el-
kovetett emberi jogi jogsértésekért).”

De miként lesznek az itéletek végrehajtva? 2022 marciusa 6ta Oroszorszag nem-
csak a strasbourgi birésiggal, de az ET Miniszteri Bizottsagaval is megszakitotta
a kommunikaciét. Nem szolgéltat informacidt arrél, miként hajtjak végre a birdsig
meghozott {téleteit, amely jelentéstételre minden részes fél rendszeres jelleggel kote-
les. S6t, bels6 jogszabdlyban tiltottdk meg az EJEB itéleteinek végrehajtasat az orosz
felmondé nyilatkozatot, 2022. marcius 15-ét kovetéen.™® Az oroszok az év juniusa-
ban hozott torvényiik szerint a marcius idusat kovetéen hozott EJEB-itéletek kapcsan
nem fognak se kompenzaciét fizetni, se hazai birésagi eljarasokat Gjranyitni,” azaz
nem fogjak a megéllapitott sérelmeket orvosolni. Ne felejtsiik azt se, hogy kiilondsen
az utébbi években, 2016 6ta folyamatosan a 47 tagéllam kozott Oroszorszag volt az az
dllam, amelynek a legtobb végre nem hajtott itélet volt felréhat6! A European Imple-
mentation Network civil halézat szerint Oroszorszag — messze kimagasléan a tobbi
ET-taghoz képest®® — az elmult 10 év Gn. vezetd itéleteinek™ 92%-at nem hajtotta még
végre.”® Rdadasul a tagallamok koziil egyediiliként, nemzetkozi kotelezettségeikkel
szembemenve® alkotmdanyukban is rogzitették — 2015-ben — azt a ,jogukat’, hogy
az EJEB ,alkotmdnyellenes” itéleteit nem kell végrehajtaniuk, és két strasbourgi itéle-
tet®” végrehajthatatlannak is nyilvanitott alkotmanybir6saguk.>

Két dolog tagadhatatlan. Egyrészt Strasbourgnak eleve nincs erds végrehajtasi me-
chanizmusa. Amikor az 1950-es években — ahogy arra Ausra Padskocimaite felhivja
a figyelmet — a jelenleg is miikodo szisztémat kialakitottak, még a demokraciak sziik
klubja volt az Eurépa Tandcs. Ekkor még elegendének tiint az dllamok jéhiszem{i el-
jardsara alapozni, illetve nyomdasgyakorlds és meggyGzés Gtjan ravenni a teljesitésre
az itéletek végrehajtdsatol vonakodé allamokat. Masrészt, ami most Oroszorszagot

49 Georgia v. Russia (II). ECtHR; ECtHR Obliged Russia to Pay about 130 Million Euros for Violations
after Attack on Georgia 2023; ECHR Orders Russia to Pay Over 129 Million Euros to Georgia 2023.

50 Lasd a 2022-ben elfogadott 180. és 183. szamu toérvényt! SKOBLIK 2023.

51 KoroTeev 2022.

52 PaczoLrAy 2021: XIX.

53 Az dtlag: 49%. Magyarorszag esetében: 76%. European Implementation Network: Countries.

54 VezetSknek nevezi e strasbourgi kozpontit NGO-hélézat azokat a szokasos ligyeknél bonyolultabb
eseteket, amelyeknél az itélet implementdéldsa komplexebb, ugyanis (belsé jogi) jogszabélyvéltozas
vagy a kialakult gyakorlat médositasa sziikségeltetik annak érdekében, hogy a jogsértés ne
ismétl6djék meg. European Implementation Network: Countries; European Implementation
Network: Overview of the Network.

55 European Implementation Network: Countries; LEACH 2022.

56 Ellentmondva egyrészt az Emberi Jogok Eurépai Egyezményének, masrészt a nemzetkozi
szerz6dések jogardl sz6l6 1969. évi bécsi egyezménynek. Lasd az el6bbi szerz8dés 46. cikkét
(»A Magas Szerz6dé Felek vallaljak, hogy magukra nézve kotelezének tekintik a Birdsag végleges
itéletét minden iigyben, amelyben félként szerepelnek”) és az ut6bbi szerz6dés 26. cikkét (,Minden
hatélyos szerz8dés kotelezi a részes feleket és a szerz8dést j6hiszemten kell végrehajtaniok”)!

57 A kovetkezd két tigyben: Anchugov and Gladkov v. Russia. ECtHR; Neftyanaya Kompaniya Yukos v.
Russia. ECtHR.

58 SEBOK 2017: 113-124; PADSKOCIMAITE 2023.
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illeti, a felfiiggesztésnél és a kizdrasnal tovabb mar nem lehet 1épni, azaz minden ,soft”
szankcid ezek utdn nem tlinik tobbnek mint szimbolikus és hidbavalé 1épés.”” Orosz-
orszagnak — szomszédja nyilt letamaddsa utan — mar nincs mit féltenie jelenleg nem-
zetkozi reputicidjan, igy ha képletesen szégyenpadra is iiltetnék a strasbourgi itéletek
ignoraldsa miatt, a ,naming and shaming” technika (azaz miszerint az dllamok nem
szivelik, ha jogsértonek bélyegzik Gket, ezért teljesitik nemzetkozi kotelezettségeiket)
esetében nem mikodne.

Mindazonaltal Oroszorszagnak valamennyi, 2022. szeptember 16. el6tti torténés-
sel kapcsolatos (tehdt nem feltétleniil szeptember 16-ig beérkezett)® panasz felperes
szempontjabol pozitiv elbirdldsa esetében kotelessége lenne a kiszabott kartéritési
Osszegeket megfizetni. A strasbourgi birésag azonban nemcsak a jogsértést allapitja
meg, és mellé nemcsak kartéritést itél a jogaiban sértett maganszemélynek,* de gya-
korta megjeldli azt a belsé jogi problémat is, amelyet orvosolandénak tart a leendd
Ujabb jogsértések elkeriilése végett. Hogy utébbinak eleget tenni, azaz az tn. éltalanos
intézkedéseket meghozni még — a szerzédés ra vonatkozé hatalyanak megsziinése
utdn — koteles lenne-e Oroszorszag, ez mar vitathato, hiszen jovébeli 1épések megté-
telérdl lenne sz6.%2

Ami az elégtételként megitélt kartéritési 6sszegek meg nem fizetését illeti, Kirill
Koroteev jarhat6 utnak tartand, ha, mivel a sértettek nem hagyhaték cserben, jéva-
tételi alapot (Trust Fund) 4llitandnak fel az ET tagdllamai a pénzosszegek utaldséra.
Mintaul akar a Nemzetkozi Blintetbirdsag 2004-ben felallitott jévatételi alapja szol-
galhatna (amely alap a népirtds, a hdborus blincselekmény, az emberiesség elleni
blintett és az agresszié dldozatainak megsegitését szolgdlja).®* Mivel az EJEE Pream-
buluma kifejezetten utal a szerz6désben foglalt jogok kozos biztositdsara, e kollektiv
érvényesités kotelezettsége az allamokat arra sarkallhatnd, hogy 6nkéntes befizeté-
seikbdl (és persze maganszemélyek hozzajaruldsaibdl is) biztositva legyen az orosz-
orszagi emberi jogi jogsértések dldozatainak kompenzaldsa. Amennyiben pedig
az Oroszorszagi Foderacid a jovében ismét csatlakozna az Eurépa Tanacs tagallama-
inak klubjahoz, feltételil kellene szabni az alap altal folydsitott 6sszegek — kamattal
terhelt — megtéritését.

Hasonl6 innovativ megoldasok nélkiil az EJEB utolsé orosz itéleteinek mds hatdsa
nem lesz, mint csupdn a jogsértések néven nevezése. A jogsértés megallapitasa olykor
valéban elégséges elégtétel lehet a panaszosnak, dm ha csak errél szélna a strasbourgi
jogérvényesités, kozel sem futna be a birésaghoz oly temérdeknyi kérelem évrél évre
Eurdépa megannyi szegletébdl.

59 PADSKOCIMAITE 2023.

60 Lasd errdl pontosabban az utolsé fejezetben irtakat!

61 Megjegyzendd, kartéritést nem minden esetben itélnek meg a panaszosnak, még ha
az egyezménysértést meg is allapitja a birdsag.

62 PADSKOCIMAITE 2023.

63 International Criminal Court: Trust Fund for Victims.

64 KOROTEEV 2022.
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Pedig jo otletnek tiint... Kizarni vagy bent tartani érdemes
arenitens allamot?

Visszatérve a fentebb mar felvetett dilemmara, 6hatatlanul felmeriilt Oroszorszag ki-
zardsa kapcsan a kérdés: ha megfosztjuk tagsagatdl az Eurépa Tandcs (és természe-
tesen a tdgabb, az egész nemzetkozi kozosség) alapértékeit semmibe vevd agresszor
dllamot, nem tesziink-e neki szivességet azzal, ha rdaddsul elszakitjuk azokat a kote-
lékeket is, amelyek az emberi jogi szabalysértésekért valé szamonkérést szolgaltak,
s egyuttal a jogsértések szankciondldsaval a lehetséges tovabbi normaszegéseknek
elejét vették? Az Oroszorszagi Foderacionak az eurépai emberi jogi védelmi mecha-
nizmusbdl val6 kizardséval ugyanis persze, hogy nem apadtak el az orszdgban a ,,szo-
késos” emberi jogi jogsértések (a véleménynyilvanitds szabadséga, a kinzds, az ember-
telen bAndsmadd, az erészakos eltiintetés, a diszkrimindcio, a biintet6eljarasi garancidk
stb. kapcsédn), de a hiboru intenzivebbé véldsdval akér Gjabbak is jelentkeztek — lasd
példaul a katonai cenzira kérdése.®

Fontos leszogezni, hogy az Ukrajna elleni orosz agresszié kétséget kizaréan napja-
ink egyik feltétlen érvényesiilést kiviné nemzetkozi (ius cogens)®” szabalyanak — az al-
lamok kozotti erészak tilalmanak®® — a megsértését jelenti,* s mint ilyen e normasér-
tés nemcsak a felel6s dllam oldaldn, de a nemzetkozi kozosség minden tagja szdmdara
kotelezettségeket keletkeztetett.”” Utdbbi kotelezettségek egyike szerint™ minden
allam koteles jogszer(i eszkozokkel a nemzetkozi ius cogens sérelme kovetkeztében
elddllt helyzet felszamolasaban kozremiikodni.” Ez akdr jelenthet nemzetkozi szer-
vezetbdl valo kizdrdst is, hatha az erételjes nemzetkozi elitélés, az elszigetelés jobb
belatdsra készteti a jogsérté dllamot. Nem is a jogszer(isége vagy a megalapozott-
siga kérdbjelezheté meg tehat az orosz dllam Eurdpa Tandcsbdl valé kiebrudaldsa-
nak — s igy a strasbourgi véd6erny6 becsukasanak Oroszorszag felett —, hanem annak
célszerlisége. Immaér a Kreml tulkapasainak, alapjogsértéseinek aldozatai nem tud-
nak ugyanis erds — az univerzalis, ENSZ-keretek kozotti lehet6ségekhez képest joval
eré6sebb — nemzetkozi forumhoz, a strasbourgi birésighoz fordulni jogorvoslatért.
Karinna Moskalenko szerint” ez nem az orosz kormany, hanem az dtlagemberek biin-
tetése, hiszen elestek a legszofisztikéltabb nemzetkozi emberi jogi védelmi rendszer™
nyujtotta lehetéségektdl.

65 KOROTEEV 2022.

66 KOROTEEV 2022.

67 A nemzetkozi jog kégens szabalyairdl lasd Csap6 2020: 25-43.

68 ENSZ Alapokmany 2. cikk (4) bekezdés. Magyarorszagon kihirdette: 1956. évi I. torvény.

69 NaGyY 2023: 48, 57; Csar6 2022a: 14, 18.

70 Csapr6 2023.

71 Lasd az ENSZ Nemzetkozi Jogi Bizottsaganak 2001. évi végleges tervezetét az allamok nemzetkozi
jogsértésekért valo felel6sségérol: Articles on Responsibility of States for Internationally Wrongful
Acts (ARSIWA) 2001. 41. cikk.

72 Csaprd 2022b: 64-71.

73 1dézi: LEAcH 2022.

74 LAWSON 2022.
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Mégsem maradhatott valasz nélkiil, hogy Oroszorszdg megrengette azt a nemzet-
kozi rendet, amelynek fenntartasaért 6 is a f6 felel6sséget visel6k egyike mint az ENSZ
Biztonsagi Tanacsanak allandé tagja. Anndl is inkabb, mivel a tagsdgtol valé megfosz-
tas elsé izben val6 alkalmazasa tan az Eurépa Tandcs tobbi, stilyos emberi jogi — eufe-
misztikusan — ,kihivasokkal kiizd6” tagéllama szdmadra is int6 példa lehet,”> miszerint
ha kotelezettségeiket figyelmen kiviil hagyjak, konnyen a péaridk padjara keriilhetnek
6k is. Marpedig természetesen akar jelent6s gazdasagi kovetkezményei is lehetnek
annak, ha egy allamra rasiitik a normasérté bélyegét, gondoljunk akar csak az adott
orszagbdl — a kozvélemény nyomasara — kivonulni kényszeriil§ vallalatokra s ennek
tovagy(iriz6 negativ hatésaira.

Az Eurépa Tandcs torténetének els6 kizdrasa tehat kézzelfoghaté kozelségbe hozza
e stlyos szankci6 lehet6ségét azon ET-tagallamok szdmadra is, akik netdn konnyedén
legyintenének Strasbourg elmarasztalé itéleteire. Ne feledjiik, ahogy arra Esra Demir-
Grsel felhivja a figyelmet, hogy Oroszorszag Eurépa Tanacshoz val6 1996-os csatla-
kozasa 6ta szamos olyan orosz vonatkozast eseménynek lehettiink tandi, amely szin-
tén alappal jelezhette az Eurépa Tanacs alapvetd értékeit rogzitd, statitumbeli 3. cikk
semmibevételét! A csecsen haboruk az 1990-es és a 2000-es években, a Gruzia elleni
fegyveres konfliktus 2008-ban, a Krim annektéldsa 2014-ben, ezek mind tomeges em-
beri jogi aggalyokat vetettek fel, nem is beszélve arrdl, hogy Oroszorszdg — ahogy azt
kordbban madr érintettiik — az ET-tagéllamok kozott mindig is kimagaslott a rekord-
szdmu’® emberi jogi jogsértéseket illetGen.” (A kizdrdst megel6z8 évben, 2021-ben
az EJEB itéleteinek 21%-at az orosz hatosigok ellenében hozta, valéban tehdt a leg-
nagyobb ,kliense” Oroszorszag volt a birésiagnak.)”® 2022-ben valt vildgossd, hogy
létezik a pont, amelyen tul mar nem tolerdlhat6 az ET-ben a rule of law ignorélasa.
Oroszorszag példdja tan arra 6sztonzi az Eurdpa Tanidcs emberi jogi jogsértésekben
»€len jarg” feketebarany-orszagait, hogy igazodjanak a k6zos értékekhez.

Az mindazondltal bizton allithat6, hogy 2022 szeptembere 6ta az Oroszorszag
joghatdsaga alatt allok emberi jogi panaszaikkal immar nem fordulhatnak a stras-
bourgi birésdghoz. Az ukrajnai megszallt teriileteken, azaz Oroszorszag hatékony
ellenbrzése alatt (vagy akar a moldovai Transznisztridban)”™ él6k is elestek e lehe-
t6ségt6l*® — mdr ami az orosz hatésdgokkal szembeni fellépést illeti. (Pontosabban fo-
galmazva befuthatnak még panaszok Strasbourgba a fenti személyi kor esetében akar
évek multan is, amennyiben a panaszost ért emberi jogi sérelem az EJEE oroszorszagi
hatdlyanak megsziinése el6tt, akir 2022. szeptember 15-én tortént, és amennyiben
a rendelkezésre 4llg, a strasbourgi szabélyok szerint az EJEB-hez fordulas el6tt kime-
ritendd hazai jogorvoslati lehet6ségek még hossza id6t vesznek igénybe.*! Illetve nem

75 DEMIR-GURSEL 2022.

76 Lasd az EJEB 2021-es statisztikai adatait: The ECHR in facts & figures 2021 2022: 5.
77 DEMIR-GURSEL 2022.

78 DzEHTSIAROU 2022b.

79 DzEHTSIAROU 2022b.

80 RisiNI-FORDE 2022.

81 DzEHTSIAROU 2022b.
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egyszeri, hanem folyamatban 1évé jogsértések, példdul er6szakos eltiintetés esetében
is szamithatunk kés6bb beérkezé panaszokra, amennyiben a jogsértés még akkor in-
dult, amikor Oroszorszagot kototte az EJEE.*?)

Sajnos annak kapcsan sem lehetnek kétségeink: Strasbourg hidba hoz Oroszor-
szagot elmarasztald itéleteket az orszag kizardsat kovetden azon iigyekben, amelyek
kapcsdn még joghatosaggal rendelkezik, az orosz dllami szervek nem fognak t6rédni
az itéletek végrehajtdsaval.

Tovabba bar Oroszorszag nem ratifikalta se a halalbiintetést béke idején tiltd
6. szamu, se a halalbiintetésre teljes tilalmat hirdetd 13. jegyz6konyvét az EJEE-nek
(az el6bbit ugyanakkor aldirta),*® az ET-hez tortént 1996-os csatlakozasakor elnoki
rendelettel® vallalt moratériumot is feloldhatja akar.®® Dmitrij Medvegyev ennek le-
hetdségére 2022 mdarciusdban mar rogton utalt is.*

Nagy dra van tehat Oroszorszdg kizdrdsanak.” (Amit cseppet sem kompenzdl
az a kovetkezmény, hogy a kozel 150 milliés Oroszorszag tavozasaval az EJEB munka-
terhe hatalmasat konnyebbedik id6vel.)

Mindazonaltal természetesen az Eurépa Tandcs, az emberi jogok eurdpai 6rzdje
és korabbi legkeletibb tagallamdnak szakitasa kordntsem jelenti azt, hogy Oroszor-
szag mentesiilt volna emberi jogi kotelezettségei aldl.* Nem kotik ugyan tovabb az ET
égisze alatt sziiletett szerz6dések, de egyrészt részese maradt szdmos generdlis sok-
oldalt emberi jogi egyezménynek, illetve az e nemzetkozi megéllapodasokban foglalt
rendelkezések kotelezik 6t, mint ahogyan minden mas orszagot, szokdsjogi alapon is.
Az alapvet6 emberi jogi el6irdsok ugyanis erga ommnes, a nemzetkozi kozosség vala-
mennyi dllamaét terheld kotelezettségek.* Betartasuk nemzetkozi kontrollja azonban
val6ban annak fiiggvénye, az dllam mely nemzetkozi konvencionak részese.

Zarogondolatok

Az 1996-ban az oroszok csatlakozdsaval megvaldsuloé Reykjaviktdl Vlagyivosztokig
terjed6 ,Nagyobb Eurépa”™ emberi jogi rezsimje az Oroszorszagi Foderacio kizara-
sdval 2022-ben visszazsugorodott.”® Annak ugyan tovdbbra sem lesz jogi akadalya,
hogy orosz allampolgarok emberi jogi beadvanyaikkal a 46 ma is ET-tagallam egyikét-

82 LAwsSON 2022.

83 Council of Europe [é. n.].

84 Presidential decree No. 724 of 16 May 1996; Russian Federation Stakeholder Report for the United
Nations Universal Periodic Review: The Death Penalty 2023.
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masikat citaljak a strasbourgi birdk elé, amennyiben ezen orszagok szervei kovették el
a panaszban terhiikre rott allitélagos jogsértéseket® (akar példaul a Putyinhoz kot6d6
oligarchakra az orosz invazié miatt kir6tt — emberi jogi aggalyokat felvet6® — szank-
cidk kapcsan),” dm ennek jelentéségét sem lebecsiilve az vitathatatlan, az EJEB-re
az orosz allampolgaroknak elsGsorban sajat hatoségaik visszaélései, tulkapdasai kap-
csan lenne szitkségiik.

Ha Oroszorszag egy évtizeden beliil Gjra csatlakozna az Eurépa Tanicshoz,” tan
a mostani karok még repardlhaték lennének. Az EJEB altal orosz tigyekben megho-
zott utolsé — Oroszorszag altal jelen allas szerint semmibe vett — {téletekben kiszabott
kompenzdcidk utdlagos kifizetése még gydgyirt jelenthetne a panaszosok sérelmeire.
Ha azonban Oroszorszag rovid idén belil nem tér le jelenlegi nyomvonalarél, hidba-
valénak tlinnek a strasbourgi birdsag aktudlis er6feszitései.

Az mindazonaltal sajnélattal megdllapithatd, hogy Oroszorszag kizarasa az Eurépa
Tandcsbdl az erds haboruellenes iizeneten tudli jelentéséggel nem birt, lényegi valto-
zdsokat nem eredményezett e 1épés az azota elmult évben: az Oroszorszagi Foderacié
ma is folytatja szuverén szomszédjaval szembeni agressziojat. Eppigy és épp ennek
fényében is leszogezhetd: az 1996 és 2022 kozott 26 évig fennallt ET-tagsag nem ho-
zott mélyrehaté reformokat Oroszorszdgban.”® Az 1990-es évek optimizmusa, remé-
nyei par évtized multan szertefoszlottak. Ahogy Oroszorszdg koteléke is elszakadt
Eurépaval.

Negyed évszazadig mindenesetre egy szuperhatalom, eddig egyediiliként, emberi
jogi kérdéseket illetéen szoros” nemzetek feletti feliigyelet alatt allt.*® Hidnyozni fog.
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A gazdaglistak és az adatvédelem

Jogalkalmazdsi dilemmdk az adatvezérelt vjsdagirds
megitélésében

CSUDAI-KERESTELY TUNDE!

1

2

A tanulmdny azon néhdny évvel ezeldtt nagy figyelmet kapott Forbes-iigy-
re reflektdl, amelyben a gazdaglistik kaptak f6szerepet, tovibbd azt érin-
téen a GDPR-ban deklardlt ,ujsdgiroi mentességre” és annak tartalmdra.
Az utobbi értelmében az Ujsdgiréi célbol kezelt és feldolgozott személyes
adatok kezelése eltérés tdargydt képezheti, vagy mentesiilhet a rendelet egyes
rendelkezéseiben szerepld kovetelmények aldl. Ezzel az intézménnyel a jog-
alkoté elismeri az tijsdgiroi tevékenység szabadsdgdnak fontossdgdat, mikoz-
ben kiemeli a feleldsséget a személyes adatkezelés korében. A Forbes-iigy-
ben relevdns kérdések foként precedensjog alapjdn voltak mérlegelhetiek,
ugyanis a GDPR irdnyado rendelkezésein kiviil nem volt hatdlyban egyetlen
olyan passzus sem, amely kifejezetten segithette volna a Nemzeti Adatvé-
delmi és Informdciészabadsdg Hatdsdgot, valamint az igazsdgszolgdltatdst.
A kapcsolédo dontések leghangosabb kritikdja az volt, hogy az ujsdgiréi
tevékenységre, abbdl pedig kifejezetten az adatvezérelt ujsdgirdsra a gya-
korlatban a megdllapitott értékelések dermesztd, oncenzirdt elbsegité ha-
tdssal lehetnek, és az eseményekre torténd azonnali reagdldst, azok kozzété-
telét megnehezitik. Az adatvezérelt tijsdgirds nagy adathalmazok sziirésén
és elemzésén alapuld ujsdgirdst jelent, hir lejegyzése vagy kiemelése céljdbdl,
kében ebben a tanulmdnyban bemutatjuk és értékeljiik azon jogeseteket,
amelyek segitették a hivatalos szerveket a dontések meghozataldban, mind-
emellett a GDPR vonatkozo bekezdéseinek tartalmdt is korbejdrjuk, hiszen
személyes adatkezelési kotelezettségek aldli mentesség meghatdrozdsdban
rejlik.

Kulcsszavak: adatvédelem, sajtészabadsdg, GDPR, Gjsdgiréi mentesség,
adatvezérelt Gjsagirds, gazdaglistak
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»Rich Lists” and Data Protection
Law Application Dilemmas Related to Data Journalism

The following study is reflecting on the Hungarian Forbes case, which received much
attention a few years ago. In this precedent, the main focus was on rich lists, and the
“journalistic purposed exemptions” related to personal data protection declared in
the GDPR. According to the latter, the journalistic purposed processing of personal
data may be excused of GDPR requirements. With this provision, the legislator
recognises the importance of freedom in journalistic activity, while underlining
responsible personal data processing. The relevant issues in the Forbes case were
mainly a matter of precedent, as there was no passage in force other than the GDPR’s
governing provisions that could have explicitly assisted the National Authority for
Data Protection and Freedom of Information and also the jurisdiction. The most
dominant criticism of the related decisions ruled by these state bodies has been that
the assessments which were laid down could have a chilling, self-censoring effect
on the journalistic activity, especially on data-driven journalism, and will make it
difficult to react promptly to events and to publish them. In the interest of clarity,
this paper will present and evaluate those legal cases that have assisted the official
state bodies. This study also examines the relevant GDPR paragraphs, since the root
of the underlying problem is the lack of clarity regarding peculiarly the content of
“journalistic purposed exemptions” in personal data processing.

Keywords: data protection, freedom of the press, GDPR, journalistic purposed
exemptions, data journalism, rich lists

Bevezetés

Néhdny évvel ezel6tt nagy figyelmet kapott a hir, miszerint egyes érintettek a Forbes
Hungary éltal évente megjelentetett gazdaglistikon szereplé személyes adataik
kozzétételéhez nem jarultak hozzd, ezért a Nemzeti Adatvédelmi és Informacid-
szabadsag Hatdsdg (a tovabbiakban: NAIH, Hatdsag) felé fordultak, kérelmiikben jog-
ellenes adatkezelésre, valamint az érintetti joggyakorlds nem megfeleld biztositasara
hivatkozva. Ezen tigyben a NAIH és a Karia altal kés6bb meghozott dontéseket tobb
kritika is érte, de taldn legf6képpen az, hogy a megallapitott értékelések kés6bb der-
meszt6 hatéssal lehetnek az Gjsagiroi tevékenységre, abbdl kifejezetten az adatvezérelt
Ujsagirasra. Szakmai korokben ugyanis a technoldgiai innovacié kovetkeztében a hi-
rek lejegyzése vagy azok kiemelése céljabdl egyre népszertibb az adatokat szelektald,
listazo, szlir6, majd kés6bb azokat elemzé tevékenységeken alapul6 adatvezérelt Gj-
sgirds, és a Forbes altal végzett gazdaglistak is ilyen tipusu tevékenységgel késziilnek.
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Bar Magyarorszagon kontinentélis jogrendszer szerint a dontések elsésorban
és tobbnyire jogszabélyokba foglalt rendelkezések alapulvételével sziiletnek, ebben
az ligyben az éltalanos adatvédelmi rendeletbe (a tovabbiakban: GDPR, rendelet)
foglalt irdnyad6 rendelkezésen kiviil nem volt hatdlyban egyetlen olyan passzus sem,
amely kifejezetten segithette volna a Hatésagot és az igazsdgszolgaltatast. Igy a fontos
kérdések fé6ként precedensjog alapjan voltak mérlegelhetéek. A gyakorlatot Magyar-
orszagon a NAIH és a bir6i gyakorlat is befolyasolja az adatvédelemhez kapcsolédoan,
ebben az tigyben mindkét intézménynek szerepe volt.> A kozvéleményt megosztottak
a dontések, ezért a tisztdnlatas érdekében ebben a tanulmanyban bemutatjuk és ér-
tékeljiikk azon jogeseteket, amelyek segitették a hivatalos szerveket azok meghozata-
laban. Elsésorban a GDPR vonatkoz6 bekezdéseinek tartalmat jarjuk korbe, hiszen
az alapprobléma gyokere a rendeletben deklardlt, Gjsdgirasi célbol végzett személyes
adatkezelési kotelezettségek aléli mentesség meghatarozasaban rejlik.

»Ujsagiroi mentesség” az adatvédelemben

A személyes adatok kezelésére vonatkozé Gjsagir6i mentesség tartalmat a GDPR Pream-
bulum (153) bekezdése, valamint 85. cikkének (1)—(2) bekezdése részletezi. Az utdb-
biak értelmében az ,0jsagirdi célbdl” kezelt és feldolgozott személyes adatok végzett
kezelése eltérés targyat képezheti vagy mentesiilhet a rendelet egyes rendelkezéseiben
szereplé kovetelmények alol.* A kivétel lehet6vé tételével a cél az, hogy az Gjsagirdk
munkajuk jellegébdl fakaddan, tdjékoztatasi tevékenységiik soran a személyes adatokat
gordilékenyebben dolgozhassék fel, és hozhassak nyilvanossdgra, mikozben a sziiksé-
gesség és az aranyossag mérlegelésével torekednek a sajtdszabadsag, valamint a magan-
élethez vald jog érvényesiilésére, egyensilyara. A mentesség deklaralasaval a jogszabaly
elismeri az Gjsagiroéi tevékenység szabadsaganak fontossagat, mikézben kiemeli a fele-
16sséget a személyes adatkezelés korében. Fontos azonban megjegyezni, hogy a GDPR
Preambulumadnak (4) bekezdése szerint nem mindsiil abszolut jognak a személyes ada-
tok védelméhez val6 jog, azt az ardnyossag elvével egyiitt, a tirsadalomban betoltott
szerepének fiiggvényében kell figyelembe venni, egyenstlyban mas alapveté jogokkal,
igy a véleménynyilvanitds szabadsaganak alapjogaval is.

A GDPR 85. cikkének (1) bekezdése kifejezetten az Eurépai Unié Alapjogi Charta-
janak tartalmara reflektdl, amely jogilag kotelezd erével bir a tagallamok esetében
az eurdpai unids jogszabélyok végrehajtdsa soran.” A Charta 7. cikke a magédnélet
és a csalddi élet tiszteletben tartdsara szdlit fel, mig 8. cikke a személyes adatokat,

3 Lasd SzEGEDI et al. 2021: 14.

4 Az Eurépai Parlament és a Tandcs (EU) 2016/679 rendelete (2016. dprilis 27) a természetes
személyeknek a személyes adatok kezelése tekintetében torténd védelmérél és az ilyen adatok
szabad aramldsardl, valamint a 95/46/EK iranyelv hatélyon kiviil helyezésérdl.

5 Az Alapjogi Charta kihirdetésére a 2000. december 7-i nizzai csticson kertiilt sor, késbb lépett
tehat hatédlyba, mint az Eurépai Uniéban mar elfogadott adatvédelmi iranyelv.
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11. cikke pedig a véleménynyilvanitas és a tdjékozédds szabadsagit védi. A GDPR
ehhez kapcsoldddan hatarozza tehat meg, hogy a tagallamok jogszabalyba foglalva,
a mentesség érdekében egyeztessék Ossze ezen alapjogokat, ideértve a személyes
pai unios jogszabaly, igy a GDPR is éltaldnosan fogalmaz és alkalmazdsaban rugal-
mas, igy lehet6vé téve az Eurdpai Unié tagéllamainak a kiilonb6z6 jogrendszerekhez
és kulturalis kérnyezethez valé kénnyebb alkalmazkoddst. Osszességében a GDPR
az adatvédelmi rendelkezések harmonizicidjanak elémozditasat célozza, mikézben
illeszkedik az eltéré jogi hagyomanyokhoz.

A rendelet el6tt a személyes adatvédelmet érintve az Eurépai Unidban az egyének
védelmérdl és az ilyen adatok szabad dramldsarol sz616, 1995. oktdber 24-i 95/46/EK
eurépai parlamenti és tandcsi irdnyelv (a tovdbbiakban: irdnyelv) volt hatédlyban,
amely szintén rendelkezett mar az 0jsagirok mentességérél, de kicsit sziikebb korben.
A személyes adatok védelme és a sz6lasszabadsag kozotti viszonyt az iranyelv 9. cikke
A személyes adatok feldolgozdsa és a szdldsszabadsdg cim alatt a kovetkez6képpen
szabdalyozta:

»A tagillamok e fejezet, a IV. és a VI. fejezet rendelkezései aloli felmentésrdl,
illetve eltérésrdl [...] kizardlag a személyes adatoknak djsdgiras vagy irodalmi,
illetve mtivészi kifejezés céljabdl torténd feldolgozasa esetén rendelkezhetnek,
amennyiben azok a maganélet tiszteletben tartasahoz valé jognak a szdlassza-
badséagra vonatkozo szabalyokkal valé 6sszeegyeztetéséhez sziikségesek.”

A jelenleg hatdlyos GDPR (15) bekezdése igy szol:

»A tagallamok joganak Ossze kell egyeztetnie a véleménynyilvanitas és a tdjé-
kozdédas — ideértve az Gjsagirdi, a tudomanyos, a miivészi, illetve az irodalmi
kifejezés — szabadsdgdra vonatkozé szabalyokat a személyes adatok védelmére
vonatkozé, e rendelet szerinti joggal. Helyénvalo, hogy a kizarélag a személyes
adatoknak az Ujsagirds, a tudomanyos, a miivészi vagy az irodalmi kifejezés
céljabol végzett kezelése eltérés targyat képezze vagy mentesiljon az e rende-
let egyes rendelkezéseiben szerepld kovetelmények alél, ha ez ahhoz sziikséges,
hogy a személyes adatok védelméhez valé jogot a véleménynyilvanitas szabad-
sdgahoz és a tdjékozddashoz vald joggal Osszeegyeztessék, amelyet a Charta
11. cikke biztosit. Ez alkalmazandé kiilondsen a személyes adatok audiovizudlis
teriileten, valamint a hirarchivumokban és sajtokonyvtarakban torténd kezelé-
sére. [...] A véleménynyilvanitds szabadsiagihoz valé jog minden demokratikus
tarsadalomban fennall6 jelentGségének figyelembevétele érdekében az e szabad-
saghoz tartozo olyan fogalmakat, mint az Gjsagiras, tagan kell értelmezni”

A Bizottsag altal el6terjeszett GDPR-javaslat a targykorben még konkrétabb volt, en-
nek ismeretében kozelebb keriilhetiink a jogalkotdi szandék megértéséhez a jogintéz-
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mény pontos tartalmat illetéen. A dokumentum Preambulumdénak (121) bekezdése
szerint: ,annak érdekében, hogy figyelembe vegyék a véleménynyilvanitas szabadsa-
gahoz val6 jog jelent6ségét minden demokratikus tarsadalomban, az e szabadsaghoz
tartoz6 olyan fogalmakat, mint az Gjsagiras, kiterjesztéen kell értelmezni. Ezért a tag-
dllamoknak az e rendelet szerint szabdlyozandé kivételek és eltérések alkalmazdsaban
Ujsagirassal kapcsolatosnak kell mingsiteniiik azokat a tevékenységeket, amelyeknek
célja a nyilvdnossag szdmara informdcidk, vélemények vagy gondolatok kozlése, fiig-
getleniil attél a médiumtdl, amelyet a kozvetitésre felhasznalnak. E tevékenységek
nem korldtozéddhatnak a médiavallalkozasokra, és azok nyereség elérése érdekében
vagy nonprofit célbdl is végezhetSk”

Az irdnyelv és a GDPR idézett bekezdéseiben felsorolt célok, igy az Gjsagirdi célbdl
emlitett mentesség is tehat lényegében lehetdséget teremt a tagallamoknak arra, hogy
kizarjék a konkrét adatvédelmi szabélyok és kotelezettségek aldl azokat, akik Gjségirdi
célbdl gyakoroljdk szdlasszabadsdgukat. E mentesség hatdrait, korvonalait azonban
nem pontositottak, hanem a tagallamokra biztak annak meghagyasdval, hogy nemzeti
jogszabdlyban irjanak el6 vonatkozé kivételeket és korlatozasokat, amennyiben sziik-
séges.® Az Eurépai Bizottsag felé a tagallamokat tdjékoztatdsi kotelezettség terheli,
amely szerint kotelesek a 85. cikk dtiltetésérdl, annak részletezésérSl beszamolni.
A Bizottsag vezeti azon tagéallamok listdjat, akik ennek eleget tettek.” Magyarorszag
2018. augusztus 1-jén értesitette a Bizottsigot a rendelkezések atiiltetésérdl, utébbia-
kat az alabbi jogszabélyok tartalmazzak:

* az informdiciés Onrendelkezési jogrél és az informdacidszabadsagrol széld
2011. évi CXII. torvény III. fejezete (a kozérdekbdl nyilvanos adatokra tekin-
tettel);

* a Polgéri Torvénykonyvrél sz6l6 2013. évi V. torvény 2:44. §-a (a koziigyek sza-
bad vitatdsa kapcsan);

* a sajtoszabadsagrol és a médiatartalmak alapvetd szabdlyairdl sz6l6 2011. évi
CIV. torvény 4. § (3) bekezdése (alapelvek), 6. §-a (forrasvédelem);

* a Bintet6 Torvénykonyvrdl szélé 2012. évi C. torvény 219. §-a, 226. §-a,
226/A. §-a, 226/B. §-a, 227. §-a.®

A mentesség terjedelmét tehat els6dlegesen a tagéllami jogalkotas, valamint prece-
densjog alapjan lehet értékelni. Az Gjsagiréi mentességre vonatkozéan jelen tanul-
manyban megvizsgalunk tobb, az Eurdépai Unié Birdsaga dltal hozott olyan itéletet,
amely segit feltérképezni annak hozzavetéleges terjedelmét, és ahhoz kapcsold-
ddan az érvelésekben kifejtett tovabbi sarokpontokat is gércsé ald vessziik. Ezekben

6  KUNER-BYGRAVE-DOCKSEY 2021: 264.

7 Az Eurédpai Unié 27 tagéllamdbdl notifikdcios kotelezettségének eddig 22 dllam tett eleget:
Ausztria, Belgium, Bulgdria, Horvétorszag, Ciprus, Csehorszag, Dania, Esztorszég, Finnorszag,
Franciaorszag, Németorszag, Magyarorszag, {rorszag, Olaszorszag, Litvéania, Lettorszag,
Luxemburg, Hollandia, Romania, Szlovakia, Spanyolorszag, Svédorszag.

8  EU Member States Notifications to the European Commission under the GDPR [é. n.].
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az ligyekben hozott megallapitasok a Forbes Hungary vs. NAIH tigyben is tdmaszul
szolgéltak a dontéshozdk szamdra, tobbek kozott az Gjsagirds fogalménak definidla-
sara is kisérletet tesznek.

Relevins eurdpai precedensjog a Forbes-iigy tiikrében

C-73/07. sz. iigy — Tietosuojavaltuutettu (Finnorszdg) és Satakunnan
Markkinaporssi Oy/Satamedia Oy kozotti eljdrds (2008. december 16.)

Az adott gy relevans szamunkra az adott targykorben, azonban az elézetes dontés-
hozatal irdnti kérelem a személyes adatok feldolgozasa vonatkozdsidban nem a GDPR,
hanem az irdnyelv értelmezésére vonatkozott.” A tényéllds szerint a Veroporssi
cimd folyéirat — amely a Markkinapdrssi véllalkozas sajat kiadvanya — a finn adéha-
tésagoktdl rendszeresen gytijtott és a hatosagok altal nyilvanosan kozzétett adatokat
azon célbol, hogy azokat évente megjelentesse olvaséi szdmadra. A folydirat abécé sze-
rinti sorrendben kozolte teleptilésenként és jovedelemi kategéridk szerint osztalyozva
azoknak a természetes személyeknek a csaldd- és utdnevét, akiknek a jovedelme bi-
zonyos kiiszobértéket meghaladott, tovdbba hozzdvetélegesen a t6kébdl és a keres6-
tevékenységbdl szarmazoé jovedelmiik Osszegét, valamint a vagyonuk addztatasara
vonatkozé adatokat. A Markkinaporssi késébb a nyilvanossagra hozott személyes ada-
tokat tovabbitotta az egyes sajat részvényesei tulajdondban lévé Satamedia nevi val-
lalkozas felé, és egyiitt olyan tizenetszolgaltatds igénybevételét tették lehetévé, amely-
nek segitségével SMS-kiildés tutjan elérhetvé valtak a Veropdrssiben nyilvanossagra
hozott informdacidk. Bar a Markkinaporssi azt llitotta, hogy ezek a személyes adatok
kérelemre és koltségvonzat nélkiil torolhetdk, egyes érintett maganszemélyek mégis
maganéletiik megsértésére hivatkozva panaszt nyujtottak be azon finn adatvédelmi
hatéség felé, amely a Markkinaporssi és a Satamedia tevékenységeinek vizsgélataval
volt megbizva.

A kérelmet tobb esetben és szinten elutasitottdk, végiil a finn Legfels6bb Kozigaz-
gatési Birdsag asztaldra kertlt. Utobbi az Eurépai Unio Birésdgahoz (a tovabbiakban:
EUB) fordult azon aggodalmait is kifejtve, hogy ugyan nem kérdéjelezi meg a sz6-
ban forgé adéadatok nyilvanos jellegét, azonban kételyei vannak ezen adatok késébbi
feldolgozasi médszereit illetéen. Igy a Legfelsébb Birésag elézetes dontéshozatalra
el6terjesztett egyik kérdése az EUB felé ezzel kapcsolatban arra irdnyult, hogy az tigy-
ben a finn nemzeti jogszabélyok szerint nyilvanos dokumentumokbdl szarmazé ada-
tokat érint§ tevékenységeket kizardlag wjsagirds céljabdl folytatott személyesadat-

9  Azirdnyelv értelmében személyes adatnak mindsiil az azonositott vagy azonosithaté természetes
személyre (érintettre) vonatkozé bérmely informécid; az azonosithat6 személy olyan személy, aki
kozvetlen vagy kozvetett médon azonosithatd, killondsen egy azonosité szamra vagy a személy
fizikai, fizioldgiai, szellemi, gazdasdgi, kulturalis vagy tarsadalmi identitdsdra vonatkozé egy vagy
tobb tényezdre torténd utalds révén.
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feldolgozasi tevékenységeknek lehet-e tekinteni. A Birdsag tovdbba annak a kérdésnek
a tisztazasat is kérte, hogy azon ténynek, hogy a feldolgozasi tevékenységek {6 célja
az ad6adatok nyilvdnossagra hozatala, az értékelés szempontjabdl milyen mértékben
lehet jelent8sége.

Az els6ként ismertetett kérdés vonatkozasiban az Eurdpai Unié Birdsiga a ko-
rdbbi GDPR-javaslatdban foglaltakhoz hasonléan megallapitotta, hogy az Gjsdgirast,
valamint az ahhoz kapcsolédé fogalmakat tdgan kell értelmezni, és a kivételeket, elté-
réseket nemcsak a médiavallalkozasokra, hanem valamennyi, Gjsagiréi tevékenységet
végzé személyre alkalmazni kell. Valamint, ,a nemzeti jogszabélyok szerint nyilvdnos
dokumentumokbdl szdrmazo adatokat érinté olyan tevékenységek, mint az alapiigy-
beliek, Gjsagir6i tevékenységeknek mindsithet6k, amennyiben az a céljuk, hogy infor-
madcidkat, véleményeket vagy eszméket tegyenek hozzéférhetévé a nyilvinossag sza-
madra, barmilyen is legyen a tovabbitds mddja. E tevékenységek nincsenek fenntartva
a médiavallalkozasok szamadra, és kotédhetnek nyereségszerzési célhoz”” 1

A finn Legfels6bb Kozigazgatasi Birosag altal feltett masik kérdés vonatkozasaban
az EUB szerint azt sziikséges a nemzeti birésagnak vizsgélnia, hogy az ,Gjsagiras cél-
jabdl” folytatott személyesadat-feldolgozasi tevékenységeknek mi a kizardlagos célja.
Ez a cél kizdrdlag arra irdnyulhat, hogy az informdcidk, a vélemények vagy az eszmék
a nyilvanossdg szdméra hozzéférhet6k legyenek.

A finn birésag az EUB itéletének attekintését kovetSen hatalyon kiviil helyezte
az lgyben meghozott korabbi kézigazgatasi hatdrozatokat, és azt Gjbdli vizsgalatra
az adatvédelmi hatdsag elé utalta, valamint azt is kérte, hogy az tiltsa meg az adé-
zasi adatok feldolgozasat.!! Bar a Birdsdg a meghozott dontésben elismerte, hogy
a Markkinaporssi kiaddi tevékenységéhez sziikséges adatok gyijtését és kezelését
az Gjsagirdsra vonatkozé mentesség védi, mindazonaltal azt is megallapitotta, hogy
a ,személyes adatok 1jsagir6i célu feldolgozasara” vonatkozé eltérés nem terjedhet
ki ,az Gjsagirok altal 6sszegylijtott adatok nagyszabasu, szinte sz6 szerint katalégus-
ként torténd kozzétételére” Az adatvédelmi hatdsdg egy ujabb vizsgélatot kovetGen
megtiltotta a Markkinaporssi szdmadra, hogy az alkalmazott mdédon és mértékben
feldolgozza az addzési adatokat, valamint a Satamedia szdmara megtiltotta, hogy
a Markkinaporssi adatbazisabol kapott adatokat gyfijtse, tarolja vagy SMS-szolgalta-
tasba tovabbitsa, és a Veroporssi kiadvanyban megjelentesse. A tarsasagok fellebbez-
tek, az tigy végiil ujbol a Legfels6bb Kozigazgatasi Birésaghoz keriilt, amely azonban
elutasitotta a fellebbezést. Ekkor a két tarsasag az Emberi Jogok Eurépai Birésagahoz
(a tovabbiakban: EJEB) fordult, amelynek abban a kérdésben kellett dontenie, hogy
a finn hatosagok és birdsagok altal elrendelt, a Markkinaporssi és a Satamedia altal

10 Satakunnan Markkinapérssi Oy and Satamedia Oy v. Finland 2017.
11 Legfels6bb Kozigazgatasi Birésag (Finnorszag)-KHO:2009:82 2009.9.23./2303. sz. dontés
(2009. szeptember 23.).
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végzett ad6zasi adatok feldolgozasara vonatkozé korlatozdsok sértik-e eme vallalko-
zasok véleménynyilvanitashoz val6 szabadsaganak jogat.'

Az EJEB ramutatott arra, hogy annak ellenére, hogy valamilyen informacié hoz-
zaférhetd a koz szamara, nem vonja ki azt feltétleniil az Emberi Jogok Eurépai Egyez-
ménye (EJEE) 8. cikkének védelme alél.’® A Markkinaporssi €s a Satamedia véllal-
kozéasnak mint médiaszektorban miikodé szakcégnek szdmolnia kellett volna azzal,
hogy az adatok nagymértéki gyiijtésére és kozzétételére nem feltétleniil alkalmazhaté
az Ujsagirdi tevékenységre vonatkozé kivételszabaly. Az EJEB masrészrél megemli-
tette azt is, hogy az ezen informdciékhoz valé szabad hozzaférés valdban el6segitheti
a kozérdekd kérdésekrdl sz6lé demokratikus vita menetét, ugyanakkor a nyers ada-
tok elemzés nélkiili, nagy tomegben val6 kozzététele mellett nem szdl ilyen kozérdek.
Az adézdsra vonatkozé adatok kozzétételével a kivancsi publikum szamadra lehet6vé
tehették az egyének vagyonuk szerinti kategorizaldsat, és ilyen médon a nyilvdnossag
nagyobb ralatast kaphatott masok maganéletére, ez viszont kozérdekd kérdés vitata-
sanak nem tekinthetd. A Birdsag felvetette azt is, hogy a kozzététel szintén tekinthetd
a szenzacidhajhdszdas és a kukkolds egy formdjanak, valamint megallapitotta, hogy
az adatokat az addhatdsagok szdmara egy célbol bocsatottdk rendelkezésre, azonban
a kérelmez6k mas célbdl juthattak hozzajuk, és azok a jogalkot6 dltal nem szandékolt
moédon és mértékben valtak hozzaférhet6vé.

A Birésag végiil arra a kovetkeztetésre jutott, hogy a kérelmezék véleménynyilva-
nitas szabadsagahoz valé jogaba valé beavatkozds ,sziikséges volt egy demokratikus
tarsadalomban’, és a finn hatésagok a mérlegelési jogkoriikon beliil jartak el. Ennek
megfelel6en 15 szavazattal 2 ellenében a Birdsag megéllapitotta, hogy Finnorszdg
nem sértette meg a Markkinaporssi és a Satamedia vallalkozas véleménynyilvénitds-
hoz valé jogat.

Az EJEB tehdt gércsé ald vette, hogy a Finnorszigban alkalmazott korlatozasok
megfeleltek-e a ,demokratikus tarsadalomban sziikséges” normanak, valamint azt,
hogy a hazai hatdsagok dltal hozott dontések tartalma méltanyos egyensulyt terem-
tett-e a véleménynyilvanitas szabadsdgahoz valé jog és a maganélet tiszteletben tarta-
sdhoz val6 jog kozott. A Birdsdg dontése sordn a kovetkezd kritériumokat hatdrozta
meg, amelyeket a két jog érvényesiilésének mérlegelésekor sziikséges figyelembe
venni:

* a kozérdeki vitdhoz valé hozzdjarulas mértékét;

* az érintett személy ismertségének fokat;

* a hir 6sszefoglal6 targyat;

12 Satakunnan Markkinaporssi Oy And Satamedia Oy v. Finland tigy (no. 931/13) Strasbourg
(2017. janius 27.).

13 EJEE 8. cikk: 1. Mindenkinek joga van arra, hogy magén- és csalddi életét, lakdsat és levelezését
tiszteletben tartsdk. 2. E jog gyakorldsaba hatdsag csak a torvényben meghatarozott olyan esetekben
avatkozhat be, amikor az demokratikus tdrsadalomban a nemzetbiztonsdg, a kozbiztonsdg vagy
az orszag gazdasagi joléte érdekében, zavargas vagy blincselekmény megel6zése, a kozegészség vagy
az erkolcsok védelme, avagy mésok jogainak és szabadsdgainak védelme érdekében sziikséges.
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* az informacié megszerzésének modjat, annak igazsigtartalmat, hitelességét;
* a kozzététel tartalmat, formajat és kovetkezményeit; valamint
* a kiszabott szankcié stlyossagat.

A tanulmany altal kézponti szerepbe helyezett magyar Forbes-iigyben a NAIH kifeje-
zetten tamaszkodott erre az EJEB dltal feldllitott kritériumrendszerre, az itélet meg-
hozataldban az nagy segitségként szolgalt a hatésig szamara.

C-345/17. sz. iigy — Sergej Buivids versus Datu valsts inspekcija
(Nemzeti Adatvédelmi Hivatal — Lettorszdg) (2019. februdr 14.)

Az EUB az unids jogba is atiiltette az EJEB kordbbiakban emlitett tigyében felalli-
tott kritériumrendszerét, ez a Buivids-iigyben j6l megfigyelheté. Az tigyben meg-
hozott itélet 66. pontjaban kiilon hivatkoznak az idézett mérlegelési modszertanra.
A tovabbiakban elemzett iigy tényélldsa szerint S. Buivids az egyik videdmegosztd
online feliileten kozzétette a nemzeti renddrség egyik rendérkapitanysaganak helyi-
ségében tett tanuvallomdsat, amelyrdl sajat maga készitett video6felvételt, és amelyen
a renddrtisztek rendérkapitanysigon végzett tevékenységei lathaték. A lett Nemzeti
Adatvédelmi Hivatal megallapitotta, Buivids megsértette a lett adatvédelmi torvényt
azzal, hogy nem téjékoztatta az érintett rendértiszteket személyes adataik kezelésérdl,
valamint azon informdcidkat sem kozolte veliikk, amelyek igazolndk, hogy a felvétel
elkészitésével és kozzétételével elérni kivant cél megfelel a hatalyos adatvédelmi ren-
delkezéseknek. S. Buivids birédsaghoz fordult, kérelmében jelezte, hogy a széban forgé
vided kozzétételével a tarsadalom figyelmét akarta felhivni a rend6rség jogellenes
eljarasara. A lett Keriileti Kozigazgatasi Birdsag elutasitotta kérelmét, majd késébb
a Regiondlis Kozigazgatdsi Birdsag a fellebbezését, igy az tigy végiil a lett Legfels6bb
Birdsag elé keriilt. Buivids azzal is érvelt, hogy a vide6n a nemzeti renddrség tisztjei
mint kozfeladatot ellaté személyek lathatok egy, a nyilvanossag szdmadra hozzaférhetd
helyen, és ilyen mindségben a kozjogi személyek nem tartoznak a lett adatvédelmi
torvény hatalya ala.

A cselekmények elemzésekor a megfelel dontés meghozatala érdekében az el-
jaras felfiiggesztése mellett a Legfelsébb Birdsag két kérdéssel fordult az EUB felé.
Az els6 kérdés arra irdnyult, hogy az irdnyelv hatdlya ald tartoznak-e a jelen tigyben
vitatott tevékenységekhez hasonlé tevékenységek, a masodik kérdésben pedig arra
volt kivancsi a birdsag, hogy az emlitett tevékenység az irdnyelv értelmében személyes
adatok jsagirds céljabol torténd kezelésének mindsiil-e.

Az EUB a kovetkez6 allaspontra jutott a feltett kérdések tekintetében. Az irdnyelv
hatdlya ala tartozik egy videdfelvétel elkészitése a rendértisztekrdl egy vallomastétel
soran a renddrkapitanysagon, valamint akkor mindsiilhet személyes adatok kizaré-
lag ujsagiras céljabol torténd kezelésének az alapiigybeli koriilmény, ha az emlitett
video6bdl kitlinik, hogy a videofelvétel elkészitésének és kozzétételének célja kizarodlag
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informacidk, vélemények vagy eszmék nyilvanossig szamdra hozzaférhetévé tétele,
amely kérdést az elSterjesztd birésagnak kell megvizsgélnia.

Az EUB a dontés meghozatala soran tobbek kozott azt a megallapitast is tette
a Satakunnan Markkinaporssi és Satamedia tigyben hozott itéletre hivatkozva, hogy
az Ujsagirds fogalmat tdgan kell értelmezni, valamint az irdnyelv nem ir el6 semmiféle
olyan kivételt, amely annak hatélya al6l kizarn4 a koztisztvisel6k személyes adatainak
kezelését. Az irdnyelv 9. cikkében el6irt mentesség nemcsak a médiavallalkozasokra,
hanem valamennyi, Gjsagiroi tevékenységet végzd személyre alkalmazando, valamint
a Birésag itélkezési gyakorlatabdl kitiinik, hogy ,jsagirdi tevékenységek” azok a tevé-
kenységek, amelyeknek az a célja, hogy informaciokat, véleményeket vagy eszméket
tegyenek hozzaférhetévé a nyilvinossdg szdmadra, barmilyen is legyen a tovébbitds
modja. Az a korilmény, hogy S. Buivids szakméjat tekintve nem Gjsdgird, nem zérja
ki, hogy a mentesség hatalya ald tartozzon a széban forgd videéfelvétel elkészitése
és megosztasa kapcsan. Mindemellett azonban az sem igaz, hogy a személyes adatok-
kal kapcsolatos, az interneten kozzétett barmely informacié az ,Gjsagirasi tevékeny-
ségek” fogalmi korébe tartozhat.

A lett Legfels6bb Birdsag az EUB irdnymutatdsa alapjan végiil Gjra megvizsgalta
az ligyet, és elutasitotta Buivids fellebbezését arra hivatkozva, hogy a rend6rok sze-
mélyes adatainak kozzététele nem tekinthet6 feltétleniil sziikségesnek, a rdjuk vo-
natkozé személyes adatokat pedig anonimizalva kellett volna kozzétennie.'* Barmely
személy Gjsagirdi céllal informacidkat tehet k6zzé annak érdekében, hogy kozérdeki
kérdésekrdl vitat generaljon, vagy elsegitse azt, azonban az Gjsagirénak nem miné-
siilé személynek az informdcidk kozzététele sordn ugyandigy figyelnie kell a pontos,
megbizhat6 és johiszem tdjékoztatdsra. Az ilyen személynek tovabbd meg kell tudnia
indokolni, miért gondolja ugy, hogy bizonyos informdacidk kozzététele kozérdekiinek
mindsiil. Ha a rendérség teriiletén rendértisztekrdl készitett képeket olyan személy
hozza nyilvdnossagra, aki nem Gjsagird, és nem bizonyithatd, hogy a képeket koz-
érdekbdl, tehat Gjsagirdsi célbdl hozta nyilvanossagra, akkor ilyen esetben az adott
tigyben a személyes adatok védelméhez val6 jognak kell érvényesiilnie a vélemény-
nyilvénitds szabadsdgaval szemben.

A Forbes-iigyben meghozott, kiemelt magyar dontések

Mediarey Hungary Services Zrt. (Forbes Hungary) versus NAIH
(NAIH/2020/838/2., NAIH/2020/1154/9., NAIH-2426-6/2021.)

Jelen tanulméanyban azért elemeztiik el6szor a két fentebbi esetet, hogy a Forbes

Hungary-tugy 1ényegi elemeit konnyebben megyvilagithassuk, és egyben lathassuk,
milyen precedensjogot kellett a Hatdsdgnak és a birdsagoknak féként figyelembe

14 Legfels6bb Birdsdg (Lettorszdg)-SKA-6/2019. sz. dontés (2019. mércius 19.).
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vennie a dontéshozatalt megel6z6en. Magyarorszagon a Forbes Hungary kiaddja,
a Mediarey Hungary Services Zrt. (a tovabbiakban: kérelmezett, Forbes) hasonlé ci-
p6be keriilt, mint a Markkinaporssi és a Satamedia vallalkozas, nyilvanos, azonban
személyes adatok listaba rendezésével jelentetett meg tobbszor is ugynevezett ,gaz-
daglistakat” magazinjaban. Az érintettek (a tovdbbiakban: kérelmez3) a nyomtatott
és elektronikus kiadvanyhoz kapcsolddé jogellenes adatkezelés, valamint az érintetti
joggyakorlas nem megfelel6 biztositdsa targydban az informdcids 6nrendelkezési jog-
rol és az informéciészabadsagrol sz6l6 2011. évi CXIL. torvény 52. § (1) bekezdésére,
valamint a 60. § (1) és (2) bekezdésére figyelemmel nydjtottak be kérelmet a Nemzeti
Adatvédelmi és Informdcidszabadsag Hat6sdg (a tovabbiakban: Hatdsag) felé, ame-
lyek nyoméan adatvédelmi hatésagi eljaras indult.’ A kiilonb6z6 években (2019 és
2020) a Forbes altal benydgjtott kérelmekre tekintettel a NAIH két, részben helyt adé
hatdrozatot hozott, késébb, 2021-ben viszont mar elutasitban dontott.

Beadvanyukban a kérelmezdék — akiket érintettként az adatkezelés sértett — mind-
két tigyben kifejezetten a Forbes kiadvanyaiban vagyonuknak, neviiknek és csaladjuk
nevének feltiintetését sérelmezték, és feltiintették, hogy tobb alkalommal is jelezték
a Forbes szamaéra, nem kivannak megjelenni a kiadvanyokban, a magazin azonban
ignoralta kérésiiket.

A Forbes érvelésében tobb relevans pontra is kitért, miszerint, a magazin nem-
zetkozi médiavallalkozashoz tartozo, vilagszerte megjelend kiadvany, és a ,listazas”
is e termékeinek sajatja, amelyeken adott orszagok leggazdagabb embereit, legsike-
resebbnek tartott véllalkozasait nevezik meg és rangsoroljak. A Forbes azzal érvelt,
hogy nyilvanos adatok alapjan a koz érdekét szolgdld tevékenységnek mindsiil a leg-
gazdagabb és legnagyobb tarsadalmi befolyassal bir6 személyek rendszeres, megbiz-
hat6 amerikai médszertan alapjan torténd osszegytjtése és késébbi archivaldsa. Ezen
Ujsagiroi tevékenység azt a hozzdadott értéket adja a nyilvdnos adatbazisokhoz, hogy
a laikus polgarok szdmara segit értelmezni, valamint 6sszegezni az egyébként nyilva-
nosan elérhetd, hatalmas mennyiségii informaciét. Tobbszor hangstlyozta tovabba,
hogy sajat megéllapitdsa szerint a kérelmezé kozszerepldnek mindsiil. Ervelésében
a véllalkozas relevans alkotménybirdsagi hatdrozatokra (a tovabbiakban: AB hatéro-
zat) is hivatkozott, és kiillon kiemelte a 28/2014. (IX. 29.) AB hatérozat indokoldsba
foglalt megallapitasat, miszerint ,mindaddig, amig valamely tdjékoztatds nem vissza-
élés a sajtdszabadsag gyakorldsaval, az emberi méltésag védelmével sszefiiggésben
a személyiségi jogok sérelmére valé hivatkozds ritkan alapozza meg a sajtészabadsag
gyakorlasanak a korlatozasat”

A Hatésag a kérelmek értékelésekor rengeteg korillményt vett figyelembe, tob-
bek kozott a fogalmakat prébdlta az egyedi tényalldsra tekintettel értelmezni.
A Hatébsdg a kérelmezdnek részben adott helyt hatdrozataiban (NAIH/2020/838/2.,

15 2011. évi CXIL torvény.
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NAIH/2020/1154/9.), és megbirsdgolta a Forbest.'® A dontésekben foglaltak szerint
nem megfeleléen végezte el a kérelmezett az érdekmérlegelést, annak eredményérél
elézetesen nem tajékoztatta a kérelmez6t, igy megsértette az altalanos adatvédelmi
rendelet 6. cikk (1) bekezdés f) pontjat. Tovabba nem adott megfelel6 tajékoztatast
az adatkezelés valamennyi lényeges korilményérdl, és a kérelmez6 jogérvényesitési
lehet6ségeirdl. Mindezek mellett viszont elutasitotta a kérelmez6k adatkezelés elleni
tiltakozasra, személyes adataik torlésére és azok kezelésének végleges abbahagyasara
iranyul6 kérelmét.

A tanulminyban azokat a kovetkeztetéseket, gondolatokat emeljiik ki, amelyek
a dontés eredményét relevansan befolydsoltak.

Koziigy, kozérdek

A véleménynyilvanitas targyanak koziigyre kell vonatkoznia ahhoz, hogy kozérdeki
vitdba bekapcsolddjon, és igy az igazsag felderitését elésegitse. Az EJEB a Markkina-
porssi tigyhez kapcsol6dd, alapjogi mérlegelésnél tdampontként szolgdld kritérium-
rendszere feldllitisakor hatdrozta meg azt, hogy ilyen esetekben mindig vizsgélni kell
a sz0las kozérdekd vitdhoz valé hozzdjaruldsinak mértékét. A véleménynyilvanitds
targyanak koziigyre kell vonatkoznia ahhoz, hogy kozérdek vitdba bekapcsolddjon,
és igy az igazsag felderitését elGsegitse. A koziigy fogalmanak tartalma egyaltaldn nem
konnyen meghatarozhaté, az pedig, hogy ki mindsiil kozszereplének, még kevésbé
egyszerl kérdés, szamos jogeset boncolgatja az adott fogalmak pontos tartalmat.
Kozugyek tekintetében a Hatdsag szerint is nem 6nmagéban az érintett személy eset-
leges kozszerepld stdtuszanak, hanem igy a vélemény kozigyekhez kapcsolodo jelle-
gének van meghatarozé szerepe. Nem lesz attél példaul egy cikkben megjelentetett
tartalom koziigy, mert az abban foglaltak kozszereplére vonatkoznak. Vagyis, a koz-
tigyekkel 0sszefiiggd szabad véleménynyilvanitas kapcsdn nem annak van jelent6sége,
hogy az adott tuddsitassal érintett személy maga hivatasszert kozszerepl6-e, hanem
annak, hogy a megszdlal6 milyen, és mennyire relevans kérdésben szélalt meg, vala-
mint a kérdéses kozlés hozzdjarul-e kozérdeki vitdhoz.

Annak ellenére, hogy a kozzétett adatok nyilvdnos cégadatnak minésiilnek,
a NAIH azt allapitotta meg, hogy a cégnyilvantartas adatai nem hasznalhatéak fel
barmilyen kérben. Felhaszndalasukra kizarélag megfelel6 jogalap megjel6lésével, a cél-
hoz kotott adatkezelés elvének tiszteletben tartdsaval, valamint az informacidés 6n-
rendelkezési jog biztositasdnak garantaldséval, az érintetti jogok megfeleld biztositasa
mellett keriilhet sor.

16 A Forbes Hungary 2019 januarjaban megjelent, 50 leggazdagabb magyart tartalmazé kiadvanyanak
nyomtatott és online valtozata, valamint a Forbes 2019 szeptemberében megjelent, legnagyobb
csaladi vallalkozasokat tartalmazé kiadvanyanak nyomtatott és online valtozatdhoz kapcsolédé
adatkezelések.
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A Hatésag allaspontja szerint tovabba semmilyen koriilmény nem utal arra, hogy
~watchdog” tipust tevékenységként értékelhetd a gazdaglistak 6sszedllitisa, valamint
hogy azok tartalma konkrét kozéleti vitakhoz kapcsolédna. Utébbi listak nem konk-
rét eseményekhez kapcsolédnak, hanem rendszeresen (évente) megjelennek, és azt
mutatjdk be, hogy ki és milyen mértékben gazdagodott meg az adott idészakban.
A listdkat meghatirozott mddszertan alapjan allitjdk 6ssze, nem pedig az alapjan,
hogy ki, illetve melyik véllalkozds kapott dllami timogatast, tehat az 6sszedllitasokban
olyan személyek és vallalkozasok is szerepelnek, akik, illetve amelyek nem részesiil-
tek adllami tdmogatasban. A gazdasagi Gjsagirasnak valoban lehet ,kiildetése’; azon-
ban a ,gazdaglista” mint termék elsésorban ,pletykaéhséget” elégit ki, és nem koz-
vetleniil kozéleti vitdhoz vagy konkrét tényfeltarashoz, oknyomozéashoz kapcsolodik.
A Hat6sag igy a gazdasdgi Gjsagirdsra mint kozérdekii tevékenységre vald hivatkozast
a Forbes részér6l nem fogadta el megfelel6 adatkezelés jogalapjaként, valamint ki-
emelte, hogy a rendelet 6. cikk (1) bekezdés e) pontja szerinti jogalap kizdrdlag jogsza-
bély altal mindsitett kozfeladathoz kapcsol6dé adatkezelési tevékenységhez flizédhet.
A gazdasdagi Ujsagirds tehat ugyan kozérdekd tevékenység, de nem mindsiil kozfel-
adatnak, mint ahogyan az Gjsagiré sem tekinthetd kozfeladatot ellaté személynek.
Ennek aldtdmasztisdra a Hatdsdg a hatdlyos biintet6 torvénykonyvre is hivatkozott,
amely kozfeladatot ellaté személyként nem sorolja fel az Gjsdgirékat.’” Az tigy végiil
kis keriiléuttal a Kuriara keriilt a NAIH/2020/838 sz. tigyben, ahol a Karia a NAIH
dontésében foglaltaknak adott igazat, és tobbek kozott tijbol megallapitotta, hogy
a véleménynyilvanitas szabadsdga és a sajtészabadsag Osszeegyeztethetsége kérdés-
ében dontés indokolasa szerint sem a sajtészabadsdgrdl és a médiatartalmak alapvetd
szabdlyairdl sz6l6 2010. évi CIV. torvény 10. §-4bdl, sem a GDPR rendelkezéseibdl
nem vonhatd le az a kovetkeztetés, hogy a felperes kozérdekii adatkezelést folytatna.
Valamint az érdekmérlegelési és a tajékoztatasi kotelezettség teljesitését illetéen meg-
allapithato, hogy a felperes a GDPR kiemelt rendelkezéseinek megfelel6 érdekmérle-
gelési tesztet nem végezte el.’®

Késébb, 2021-ben ugyanezen targyban, Gjfent az érintetti jogok érvényesiilésé-
nek vizsgélata targyaban jabb kérelem érkezett a NAIH felé, a Hatdsag azonban azt
madr elutasitotta a kovetkezdékre hivatkozva. A Forbes ugyanis ebben az esetben mar
helyesen elkészitette a jogos érdekre alapitott jogalap igazoldsdhoz sziikséges érdek-
mérlegelést, a kérelmezGk azonban az abban foglaltak ellenére azt jelezték vissza, hogy
a gazdag viéllalkozdsokat felsoroltaté listdin semmilyen médon nem kivannak szerepelni,
tiltakoznak személyes adataik kezelése ellen, és megtiltjak személyes adataik nyilvdnos-
sdgra hozatalat. A vita kovetkeztében elindult eljarasban a Hatésag arra az dllaspontra
jutott, hogy az érintett jogosult arra, hogy sajit helyzetével kapcsolatos okokbdl bar-
mikor tiltakozzon személyes adatainak kozérdeken, illetve jogos érdeken alapulé ke-
zelése ellen.

17 2012. évi C. torvény 459. § (1) bekezdés 12. pont.
18 Kdria (Magyarorszag)—-Kfv.IV.37.351/2021/9. sz. dontés (2021. janius 15.).
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Azonban az adatkezel$ bizonyithatja az érintett jogait és érdekeit osszevetd egyedi
érdekmérlegelés utjan, hogy az adatkezelést olyan kényszerit6 erejd, jogos okok indo-
koljak, amelyek elsébbséget élveznek az érintett eme jogaival szemben. Ilyen esetben
az érintettek feladata az adatkezelés megsziintetése érdekében az, hogy a sajét hely-
zetiikkel kapcsolatos okaikat az adatkezel6 tudomdasara hozzak, aki ezaltal az altala
kordbban nem ismert egyéni szempontok szerint is tud 4jbol érdekmérlegelést vé-
gezni. A kérelmez6 azonban sajat helyzetének indokoldsit nem tovabbitotta a Forbes
Hungary szamadra, igy érintetti kérelmét a Hatosag elutasitotta.

Osszegzés
A dontések gerince — a precedensjog

Batran kijelenthetd, hogy a tanulmdnyban ismertetett precedensjog szignifikinsan
megjelent a NAIH dontéseiben. A Hatdsag az értékelés soran az EJEB-nek a véle-
ménynyilvanitds szabadsagahoz valé jog és a magéanélet tiszteletben tartdsdhoz val6
jog kozotti kritériumrendszerét vette igazén figyelembe, valamint az EUB-dontések
tekintetében kiilon kiemelte és megismételte, hogy az Gjsdgiras fogalmat tagan kell
értelmezni, valamint ,ujsagiréi tevékenységeknek” azok a tevékenységek mindsiilnek,
amelyek célja, hogy informacidkat, véleményeket vagy eszméket tegyenek hozzafér-
het6vé a nyilvanossag szamara, barmilyen is legyen a tovébbitdas médja. Utdbbiakra
tekintettel allapitotta meg, hogy amig a gazdasagi Gjsagirdsnak valdban lehet kiilde-
tése, addig a gazdaglista mint termék elsésorban nem kozvetlenill kozéleti vitdhoz
kapcsolddik, hanem pletykaéhséget elégit ki, ugyanis az nem konkrét tényfeltir6
vagy oknyomozé ,miifaj’, amelyben jelen esetben a Forbes magazin sajait moédszertan
szerinti vagyonmegallapitast kovetGen rangsorolja a cégeket, személyeket. Tovabbd
a gazdasagi Gjsagirds ugyan kozérdekd tevékenység, de nem kozfeladat, ezért a maga-
zin a GDPR 6. cikk (1) bekezdés e) pontja szerinti jogalapra hivatkozva nem kezelhet
személyes adatokat. Ehelyett ajanlotta a Hat6sdg a Forbes magazin szaimara a GDPR
6. cikk (1) bekezdés f) pontja szerinti, jogos érdeken alapul6 adatkezelést, egyfajta
tippként. Részletezte a NAIH azt is, hogy ilyen esetben a kapcsol6dé érdekmérlege-
1ést milyen médon érdemes elkésziteni, az itmutatéban az EJEB altal megadott vizs-
galati szempontok koszonnek vissza. Igy a NAIH szerint az érdekmérlegelés soran ér-
demes az adatkezel6ének korbejarnia tobbek kozott azt, hogy az érintett kozszerepls-e
(az érintett személy ismertségének foka), valamint, hogy a kérdéses Gjsdgirdi tevé-
kenység oknyomozd jellegli-e, vagy csak a pletykaéhség kielégitését szolgdlja (a koz-
érdekd vitdhoz val6é hozzdjarulds mértéke). A 2021-es NAIH-dontés ,eredményét”
figyelembe véve lathato, hogy a Forbes a Hat6sag korabbi dontésébe foglalt tanacsokat
megfogadta, és adatkezelési gyakorlatit annak megfelelGen alakitotta.

Az tgyhoz kapcsol6dé precedensjogra, valamint a magyar dontésekre figyelem-
mel tovabba megéllapithatd, hogy a hivatalos szerveknek nem a szakma képvisel6inek
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cenzlrazasa vagy oncenzurazasuk el6idézése és az adatvezérelt Gjsagiras blokkoldsa
volt a céljuk, hanem egy, a gazdasdgi Gjsdgirds sordn alkalmazott sajitos ,mfaj” kriti-
kajanak lehettiink tandi. A jelen tanulményban hivatkozott EJEB-déntésben is megfo-
galmaztdk, a médiaszektorban dolgoz6 szakembereknek szamitaniuk kell arra, hogy
egy ennyire a személyes adatok gytjtésére, azok kontextusba helyezésére hangsulyt
fektet6 anyag nem biztos, hogy élvezni fogja az irdnyelv avagy a GDPR éltal garantélt
Ujsagir6i mentességet az adatkezelési és -feldolgozasi kotelezettségek aldl.

Ez a kontextus raadasul olyan tipust, amelyhez nem feltétleniil pozitiv megitélés
vagy kovetkezmény kapcsolddik. Egy ,,gazdaglistan” val6 szerepeltetés veszélyeket is
hordozhat magaban az érintettek szdmadra. A lottényertesek, akik hirtelen meggazda-
godnak, példaul ritkén vallaljék fel nyereményiiket és annak Osszegét a nyilvanossdg
el6tt. Meghatérozott szerencsejatékok részvételi szabdlyzatai rendszerint lehet6séget
adnak a nyertesek szamadra, hogy kérhessék neviik elhallgatisat olyan nagy 6sszegii
nyeremények esetén, amelyek sajtéérdeklédésre adhatnak okot.”” Ennek f6bb indoka
az, hogy a blin6z6i korok figyelmét a nyertesek feleslegesen nem szeretnék magukra
vonni, tovabbd édzkodhatnak attdl is, hogy kozvetlen kornyezetiik tudomast szerez
nyereményiik tényérol. A ,gazdaglistak” esetében inkabb az elébbi relevans, a Forbes-
tigyben érintettek kiilon hivatkoztak is erre a koriilményre érvelésiikben, valamint
arra, hogy a listdnak betudhat6 nagyobb ismertségiik kovetkeztében folyamatos biz-
tonsagi kockazat mellett kell élnitik. A NAIH nem értékelte az utébbi koriilményt,
ugy allapitotta meg, hogy az nem tartozik a Hat6sag feladat- és hatdskorébe, és ezzel
kapcsolatban osztotta a Forbes allaspontjat, miszerint nem igazolt az, hogy a blin6z6k
fellépése (kizardlag) a kiadvany megjelenésének kovetkezménye lehet. Mindenesetre
érdekes, hogy a szerencsejaték-szektorban a tdjékoztatasi szektorhoz képest a gazdag-
sdgot mint korillményt milyen ellentétesen mindsitik a blin6zési kockazatok felmé-
rése, valamint az érintettek kérése szempontjabol.

A NAIH dontését olyan kritika is érte, miszerint amig a Markkinaporssi és Sata-
media {igy tekintetében Finnorszagban az orszdg 0sszes ad6z6 nyersad6-adatainak
nyilvanossagra hozatala forgott kockan, addig Magyarorszagon a Hatdsag altal lefoly-
tatott eljaras kizardlag korlatozott szamd jelentds gazdasagi er6vel rendelkezd személy
informdaciéinak kozzétételére és elemzésére vonatkozott.” Toviabbd a magyar Hat6sdg
elfelejtett tamaszkodni az EJEB mas relevans itélkezési gyakorlataira az értékeléskor,
igy példaul a Krone Verlag iigy azon megallapitdsara, miszerint a kozpénzek elkolté-
sével kapcsolatos informdcidkat nyilvdnossagra hozé sajté kozérdekii tevékenységet
végez, valamint szintén a Steel és Morris tigy esetében kifejtett értékelésre, amely-
nek megfelelen a nagyviéllalatok vezet6i kotelesek a maganéletiiket érinté nagyobb
nyomast elviselni.* A két tigyet a kovetkez6kben részletesebben is ismertetjiik annak

19 Lasd pl. Luxor jdték részvételi szabdlyzata 2023.

20 Rucz 2022.

21 Krone Verlag Gmbh & Co KG versus Austria (no. 34316/96.). Strasbourg (2002. februar 26.); Steel
and Morris versus The United Kingdom (no. 68416/01.). Strasbourg (2005. mdjus 15.).
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érdekében, hogy a NAIH dontését szélesebb kontextusba helyezhessiik, és a megfo-
galmazott kritikak helyességét felmérjiik.

A Krone Verlag tigy fészerepléje Posch tr egyszerre volt az osztrak parlament
(Nationalrat) tagja, eurdpai parlamenti képvisel6 és tanar. A Krone Verlag Gmbh &
Co. KG betéti tarsasag, a Lokalausgabe nevi lap kiaddja, mint panaszos cég 1995 mar-
ciusa és 1995. junius 29-e kozott tobb irast is kozolt, melyben Posch ar jovedelemének
mértékével foglalkoztak. Az Gjsdgcikkek f6ként arrdl széltak, hogy az osztrak torvé-
nyek alapjan az eurdpai parlamenti képvisel8ség ideje alatt Posch tr az altala felvett
tandri fizetésre nem lett volna jogosult, mindezen allitasok mellett pedig kozzétettek
Posch urrol késziilt fényképeket is a tartalom szinesitésére. A volt képvisel a betéti
tarsasag ellen 1995. augusztus 18-an ismételt kozléstdl valo eltiltds irdnt kezdemé-
nyezett eljrdst az osztrak szerz6i jogrol szdlé torvény alapjan. 1996. janudr 4-én
a tartomdnyi birésidg dontésében véglegesen eltiltotta a tdrsasdgot attdl, hogy ilyen
és hasonlo témaju cikkeit a képvisel6 fényképeivel megjelentessen, azzal érvelve, hogy
Posch ur arca kordbban nem volt dltalinosan ismert, és a foték kozzétételével széles
korben lehet8séget biztositottak személyének azonositdsara. Az irdsok valosagtartal-
mat az osztrak bir6sdg nem vizsgalta.

A Krone Verlag Gmbh & Co. KG betéti tarsasag sikerteleniil fellebbezett, ezért
végs6 elkeseredésében az EJEB felé fordult azzal, hogy szerinte a tartomdnyi birésag
dontése az Emberi Jogok Eurépai Egyezménye 10. cikkébe foglalt véleménynyilvani-
tas szabadsagdhoz valé jog érvényesiilését akadalyozza. Az Emberi Jogok Eurépai Bi-
rosaga vizsgalatat kovetGen az itéletben gy fogalmazott, hogy a kozszerepléi miné-
ség egy politikus tekintetében nem is lehet kérdéses, igy Posch drnak is el kellett volna
viselnie a koziigyekben valé részvétellel sziikségszer(ien egyiitt jaré kovetkezménye-
ket. A témakor, hogy egy politikus torvényellenesen jutott jovedelméhez, minden-
képpen koziigynek tekinthetd. Az osztrak tartomanyi birdsig az EJEB szerint sajnos
elfeledkezett arrol, hogy a demokratikus tarsadalmakban a sajto legfontosabb feladata
és kotelessége a nyilvanossag tdjékoztatasa a kozligyekrdl, valamint, hogy azokkal 6sz-
szefiiggésben killonb6z6 gondolatokat vessen fel és véleményeket k6zoljon.

A Krone Verlag-tigyben megéllapitottakra az ellenérvet Ggy tartalmazta a NAIH
dontése, hogy a hatdrozatban levezették annak ellentételezését, miszerint a Forbes al-
tal kozzétett anyagnak nem a kozpénzek elkoltésének bemutatdsa, hanem egy gazdag-
lista kozzététele volt a célja. Tehat az Gjsagird nem azt tiizte ki célul, hogy bemutassa,
melyik vallalkozas kapott allami timogatast, és mekkora 6sszegben, hanem csak a va-
gyonos, sikeres személyek és vallalkozasok rovid ismertetésére iranyult. A ,gazdag-
lista” mint termék nem kozvetlenill kozéleti vitdhoz vagy konkrét tényfeltarashoz,
oknyomozdashoz kapcsolddik, hanem egyfajta bulvarmiifajt testesit meg, az EJEB mi-
ndsitésében a termék kozzétételének célja inkabb szenzacidhajhaszas.

Fontos koriilmény, hogy az érintett honlapjan a mai napig nyilvanosan elérhetd
egyebekben az allami tdmogatas Osszegérdl sz6lé6 dokumentum, azonban a Krone
Verlag-tigyben a kérdéses fénykép nyilvanossaga csak erésitette a birdsag dllaspontjat.
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A Steeland Morris tigyben az 1980-as évek kozepén alondoni Greenpeace McDonald’s
ellenes kampanyba kezdett, szérdlapokat osztogattak ,Mi a baj a McDonald’s-szal?”
cimmel. A McDonald’s az Egyesiilt Kiralysag illetékes birésagan azt allitotta, hogy
a szérolapok ragalmazoak, hiszen a szérélap elsé oldalin egy Stetson kalapot viseld,
bohécmaszkban dbrazolt ,Ronald McDonald” férfi volt lathaté szemében dollarje-
lekkel. Ezenkiviil a szérélap tobbi oldalén a fejléc olyan McDonald’s szimbélumokbdl
allt, amelyen az ,arany ivek” a ,McDollars, McGreedy, McCancer, McMurder, McDi-
sease..”” szavakat hirdették. Az Egyesiilt Kiralysag illetékes birésagan lezajlott meg-
hallgatasokon Steel és Morris altal osztogatott szérdélapokat részben ragalmazdnak
taldltak ezért 40 ezer font kartéritést kellett fizetnitik.

Steel és Morris az EJEB felé fordult. Az EJEB az tigy vizsgalatat kovetSen itéle-
tében Ggy fogalmazott, hogy a ,politikai véleménynyilvanitis” — beleértve a kozér-
dekd és aggodalomra okot adé kérdések megvitatasat — magas szinti védelmet igé-
nyel az EJEE 10. cikkének értelmében. Steel és Morris nem voltak wjsagirdk, ezért
sziikségszeriien nem élvezik ezt a magas szintli védelmet, azonban egy demokratikus
tarsadalomban fontos, hogy még egy olyan kis kampanycsoport is, mint a londoni
Greenpeace, kifejezhesse véleményét és igy hatékonyan folytathassa tevékenységét.
Az EJEB ezen tilmenden azt is el¢adta, hogy a szérdlapon szerepld allitasok tobbsége
madr kordbban megjelent, nyilvanos vita részét képezte, és a kozvélemény aggodalmat
fejezte ki azokkal szemben. Olyan hatalmas multinacionalis cégek, mint a McDonald’s,
a nyilvanossag politikai és egyéb szereplivel egyiitt nagyobb fok toleranciat kell hogy
tanusitsanak a veliik szemben megfogalmazott kritikakkal kapcsolatban.

A Steel and Morris tigyben megfogalmazottak releviansak lennének az tigy szem-
pontjabdl, hiszen kozszereplének, nagy befolyasd véllalatoknak és politikusoknak
tobbet kell tlrnie kritika megfogalmazasa esetén, azonban az tigy reflektorfényében
nem személyes adatok kezelése szerepelt, mint a Forbes-iigyben, hanem egy szolgal-
tatas kritikaja kapott hatalmas visszhangot.

E tovébbi tigyek rovid bemutatasat kovetéen sziikséges értékelni és sszefoglalni,
hogy a Forbes-tigyben a felek — a kérelmez§, valamint a Forbes Hungary is — a dontés-
hozatal soran megtett, 6nds érdekek altal vezéreltnek mingsithet érveléseik fényében
sajat tevékenységiiket és integritdsukat probaltak védeni, tehat alldspontom szerint
az igazsag féluton taldlhat6. Az érintett szdmara a jogrendszer eszkozt kinalt, amely-
lyel élni tudott annak érdekében, hogy sérelmeit orvosolni tudja, ez a kezdeményezés
azonban az {igyet korbeolel6 megnovekedett médiafigyelem okan inkabb kontrapro-
duktivan hatott. Hasonldan jartak, mint azok a németorszagi lakosok, akik otthonaik
elhomalyositasat kérték a Google Street View alkalmazdsban annak érdekében, hogy
elkeriiljék a biin6z6i korok érdekl6dését — a hazakra, lakdsokra pont az elhomadlyosi-
tds ténye hivta fel a figyelmet.”? A Forbes Hungary pedig kétértelmten nyilatkozott,
elsésorban a korrupcids tigyek feltarasat vélte fontosnak, majd hivatkozott arra is,
hogy a kérelmez6 igazdbdl Gn. cimlapsztori is lehetne, hiszen rendkiviil sikeres val-

22  MAYER-SCHONBERBERGER — CUKIER 2014: 170. Idézi GALANTAI 2016: 40.
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lalkozasrol beszélhetiink.? Nem 6rdogt6l vald felvetés az sem, hogy a Forbes Hun-
gary e gazdaglistdkat tartalmazé kiadvanyaira nagyobb a kereslet, azonban a NAIH
azért nem vizsgalta a magazin eladott példdnyszamait, mert az EUB a Markkinapdrssi
és Satamedia ligy reldcidjdban mar megallapitotta: azon tény, hogy a nyilvanos jellegii
adatok nyilvdnossagra hozatala nyereségszerzési célhoz kotott, nem zdrja ki, hogy azt
Ujsagirds céljabdl folytatott tevékenységnek lehessen tekinteni, igy ez a korillmény nem

s

mindsithet6 hatranyosan.

Adatvezérelt nijsdagirds

A Forbes Hungary-ugyben meghozott dontések legnagyobb és leghangosabb kriti-
kéja az volt, hogy késébb a gyakorlatban dermeszt8, dncenzirat elésegité hatdssal
lesznek az abban megallapitott értékelések az Gjsagiréi tevékenységre, abbdl kifeje-
zetten az adatvezérelt Gjsagirasra. A kritikus hangok attdl félnek, hogy az ilyen tipust
hatdrozatok — mint példaul a tanulményban elemzett NAIH-dontések — kovetkez-
tében az Gjsdgiréknak nem lesz majd lehetdségiik a személyes adatokat nagy adat-
halmazokbdl kisztlirni, elemezni, és ennek megfeleléen az informaciét lejegyezni,
hiszen amennyiben az jsagiréi mentesség kitétele nem alkalmazhaté, a GDPR ko-
telezettségeket telepitd rendelkezései akadalyozni fogjak az Gjsagirdkat tajékoztatasi
tevékenységiik megvalositasdban. E kotelezettségek az eseményekre torténé azon-
nali reagélast és annak kozzétételét nem segitik el, igy a precedensjog felgyorsult
vildgunkban egyfajta dermeszt6 hatéssal lehet az adatvezérelt Gjsagirasra, igy a to-
megtdjékoztatas piacira.

A hatalmas adathalmaz attekinthetetlenségének problémdjat szeretné az adatvezé-
relt Gjsagiras kikiiszobolni, ahol az Gjsagiré egyfajta adatfeldolgozdi mindségben végzi
tevékenységét.>* Ezt a modszert — jé esetben — azért hasznaljék, hogy a kisziirt infor-
macidval segitsék az olvasét az adattengerben eligazodni, hiszen az EJEB gyakorlata
szerint a médidra harul a k6zérdek(l informéacidk és kozérdekd témakhoz kapcsol6dd
vélemények kozzétételének feladata.” Jelen korunkban Yuval Noah Harari torténész
és iro tette népszer(ivé a dataizmus mint eszme fogalmat, amely segit megvildgitani
szdmunkra az adatvezérelt Gjsagirds novekvo tendencidjat. A dataistdk szerint az em-
bereknek kell az adatokat informaciévd, az informacidkat tuddssd, a tudast pedig
bolcsességgé alakitaniuk. Ugy vélik, hogy az emberiség mar nem képes megbirkézni
a hatalmas adathalmazzal, igy mér nem tudja az adatokat informéciéva, tuddssa, bol-
csességgé formdlni, véleményiik szerint igy az adatfeldolgozas munk4djat elektronikus

23 Birésdggal tiintetik el az utcdakrél a Forbes magazin gazdaglistdjdt a Hell Energy tulajdonosai 2020.

24 Lasd BORGES-REY 2021: 147.

25 Lasd pl. Observer and Guardian v. the United Kingdom (no. 13585/88, 1991. november 26-
i dontés), Sunday Times v. the United Kingdom (no. 13166/87, 1991. november 26-i dontés),
Thorgeir Thorgeirsson v. Iceland (no. 13778/88, 1992. jinius 25-i dontés), MGN Ltd. v. the United
Kingdom (no. 39401/04, 2011. januar 18-i dontés), Uj v. Hungary (no, 23954/10, 2011. jalius 19-i
dontés). Idézi KoLTAY—-MAYER 2019: 399.
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algoritmusokra kell bizni.?® Az Gjsagirék ennek megfelel6en akar sajat kutatémunka-
juk, akdr algoritmusok igénybevételével prébaljak informalni a kozt. A hagyomanyos
sajtd szerepe atalakul, mar nem a megszolaléoként 1ép fel, hanem csak szélast gyakorol
ugy, hogy valogat és értelmez a tobbi adat, informdacié és mds szo6lasok kozott.

Az adatvezérelt Gjsagirasnak természetesen hatuliitéje is lehet a szakmara nézve,
ezt Nick Davies oknyomozd Gjsagiré fejtette ki frappénsan, miszerint ,ahelyett, hogy
aktiv hirgy(jtés valésulna meg, az Gjsagirok pusztin passzivan feldolgoznak barmit
(adatot, informdaciét) ami a szemiik elé keriil, dardljak a torténeteket, annak ellenére,
hogy az valés esemény, vagy PR triikk, akar fontos, akar bandlis, akar igaz, vagy akér
hamis”? Utdbbi esetre lehet példa, amikor az EJEB a véleménynyilvanitds szabadsa-
ganak sérelmét azért allapitotta meg, mert egy Gjsagcikkben kozolt allitasok alata-
masztdsdra bar hivatalos dokumentumokat hasznéltak fel, de tovabbi oknyomozast
a kozlés tekintetében nem végeztek. A tényfeltirds akkor mindsiil alapos, gondos,
megbizhaté informdcidszerzésnek, amennyiben ellen6rzott forrdsokra épiil.?

A Forbes Hungary is nyilvanos személyes adatok 9sszegytjtésével és rendszerezé-
sével, adatvezérelt Gjsagirassal hatirozza meg gazdaglistdit. Az EJEB azonban a gaz-
daglistak tekintetében kiemelte, azok kozzététele a szenzdcidhajhaszas és a ,kuk-
kolas” egy formajanak tekinthetd. Az oknyomozas feltétele ebben az esetben tehat
nem teljestil. Az Gjsagirds, igy az adatvezérelt Gjsdgiras mint szakmai tevékenység f6
etikai kovetelményei kozé tartozik, hogy adott publicisztikai mifaj igaz, tartalmilag
és helyesiras tekintetében pontos, valamint objektiv legyen, és az Gjsagiré f6ként ezen
értékek megvalositasara torekedjen.® Az adatvezérelt Gjsagirdsra is ugyanazok az eti-
kai és szakmai elvek irdnyaddk, mint a hagyomdnyos Ujsagirasra.*® Minden allam-
ban az Gjsagiréi etikai kodexekbe foglaltak tobbnyire azonos alapelveket fogalmaznak
meg, igy tobbek kozott a hitelesség, a pontossag, a partatlansag és a méltanyossag
alapelve mellett kiemelt a tényszerd és objektiv, szenzaciéhajhaszastdl mentes tdjé-
koztatas kovetelménye is.*' A birésagok még a kozosségi médiaban — tehat nem csak
a hagyomadnyos sajté esetén — is vizsgaljdk a kozlés jellegét: az 6ncély, ,pletykaéhes
kivancsisdg” kielégitését célzé kozlések a kozosségi platformok feliiletén sem tartoz-
hatnak a véleménynyilvinitasi szabadsag altal igazolhat6 korbe.

A NAIH igy 0sszességében precedensjogon, az EUB és az EJEB gyakorlatin
nyugvé, valamint végsé soron sajtéetikai kovetelményeket figyelembe vevé dontést
hozott, amelynek nem az adatvezérelt Gjjsagiras megdermesztése, valamint az Gjsagiréi
mentesség lehetéségének figyelmen kiviil hagydsa volt a célja, hanem a gazdaglistdk
és az azok el6készitése soran végzett adatkezelés és adatfeldolgozas mddszerének szi-
goribb megitélése.

26 HARARI 2017: 428.

27 Idézi GARTON AsH 2022: 430.

28 Saygili and others versus Turkey tigy (no. 19353/03.). Strasbourg (2008. 01. 08.).
29 Vo. SzakAcs 2018.

30 DEtJong 2021:213.

31 KoOLTAY—MAYER 2019: 416.

32 BARrRzO-HALAsZ 2022: 114.
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Az elemzések kovetkeztében azonban egyértelmiien megallapithats, hogy
az uni6s adatvédelem és a véleménynyilvanitas szabadsaga kozotti halmaz jelenleg
ugy értelmezhetd, mintha az Gjsagirasnak lényegében a GDPR abszolit mentességet
biztositana a jogszabdlyban foglaltak aldl, és annak aldrendelne minden mas olyan
tevékenységi format, amely a személyes adatok terjesztését foglalja magaba.®* Az eset-
jog értelmezésével azonban pontosan kirajzol6dik, hogy ez a feltételezés helytelen,
a hatélyos rendelkezések alapjan az jsagir6i mentességre vald hivatkozds nem jelent
garantalt védelmet és egyben kibtavét a vonatkozé adatvédelmi kotelezettségek telje-
sitése aldl.
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The Development Path of the Hungarian
Public Administration from the Regime Change
to the New Era of Crises

MARTON GELLEN!

The Hungarian public administration development path can be displayed
in four stages: ‘democratisation” from 1990 until 1998, the beginning
year of the EU accession negotiations; “Europeanisation” as preparing for
EU accession until 2004, when Hungary became full member of the EU
together with 9 other countries. The next phase is the unsuccessful “quest
for efficiency” until 2010, including 2008, when the Hungarian state budget
faced insolvency and turned to the IMF for a standby loan. Finally, in
2010 the era of continual crisis management started with the financial and
economiic crisis, the migrant crisis, the Covid—19, and the war in Ukraine.

Keywords: democratisation, centralisation, regime change, crisis
management

Introduction

Hungary was one of the promising young democracies in the 1990s after the
fall of the Berlin wall. In fact, the first frays on the Iron Curtain appeared on
the border of Austria and Hungary, followed by the sudden collapse of Com-
munist totalitarianism in the entire region.? The key role of the country regard-
ing Central and Eastern European regime changes may be connected to its cen-
tral geographic location as well as to its vivid memories of an armed revolution
against Communism in 1956. By 1989, a pluralistic, democratic constitutional
state came to life, having had its first elections in 1990, whereas local govern-
ments had a vital role in the process of democratisation. In 1989-1990, the “Big
Bang” of the regime change affected the entire constitutional system — dis-
cussed in the following. In the formal sense, however, the constitution itself
remained the Communist Act XX of 1949 until having it replaced with the new
Fundamental Law of 2011.

1  Associate Professor, Ludovika University of Public Service, Department of Governance and
Public Policy, e-mail: gellen.marton@uni-nke.hu
2 JENE12011:113-125.
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Overture of democratisation
The well-preparedness of the regime change

The relative smoothness of the regime change had a historic advantage, namely, that
Hungarybecamean early representative of stability and prosperity having been contrasted
by other countries from the Central and Eastern European region, such as the former
Yugoslavia let alone Romania or the dissolving Soviet Union throughout the 1990s.2
The smoothness of the transition stemmed from the following historic characteristics:

* The 1956 revolution and armed uprising had a deep psychological effect on
the communist elite, causing them to cautiously avoid all potential conflicts
with the society. Unlike other communist elites in the region in the 1980s, the
Hungarian political elite was very much aware that the seeming stability of the
dictatorship had been profoundly delusive and bore the potential of rapidly
changing again.

* While longing for internal stability, the communist state launched gradual
reforms on the restoration of individual property and established certain latitude
for entrepreneurship. Such easing happened in connection with Hungary
entering the IMF in 1982 and receiving loans from it (Decree-Law No. 6 of
1982). Preparation for the regime change took impetus when new company law
was issued in 1986 which layed the tracks for privatisation. Privatisation begun
under communist control to individuals and groups loyal to the communist
regime. Buying into Western business networks partly for intelligence purposes
and partly for external legitimacy proved mutually beneficial. Covert economic
relations were built and strengthened with a wide range of Western powers*
which networks were essential for rapid but largely controlled privatisation of
the late 1980s and early 1990s.

* The post-communist influence was tangible in the most important fields of the
economy such as telecommunication, media, culture, banking, foreign affairs,
trade, justice, real estate and logistics.® The incumbent elite made preparations
for a soft transition already in the early 1980s, supported by 800 thousand
Party members, approximately 50 thousand internal secret contacts, and
10 thousand-20 thousand secret police.®

The first phase of the regime change was constituted by the transition of ownership
structures that had been set before the change of the democratic institutions. The
second phase of the regime change established democratic institutions. Naturally,
new institutions took time to take shape under due legal processes. The asynchronous

MiLANOVIC 1997: 2.
BoTTONI 2016: 245-270. BORVENDEG 2020a; BORVENDEG 2020b.
UNGVARY 2008.
TAKAcs 2013.
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nature’ of the regime change in terms of changing state ownership to private owners
and regarding the rule of law involved that newly established ownership rules and
other legal institutions provided entrenchment for those who successfully transferred
political clout into economic or other forms of power in the late 1980s and early 1990s.
The non-democratic nature of this phenomenon was recognised by only a minority of
foreign observers.®

Regime change in local governance

Local public administration entities (the local soviets) were directed by the
Government and ultimately by the Party (Hungarian Socialist Worker’s Party) until
1990. Furthermore, municipal borders were altered by Party directives under the label
of economies of scale. With such reasoning, many municipalities lost their legal entity
status and were artificially amalgamated with bigger towns or cities. This practice has
had a long-lasting effect on the Hungarian public administration namely that mergers
of local governments have been constitutionally forbidden in the new democracy.

Designing the local government system was an important part of the smooth
transition. The high level of decentralisation provided ample latitude for former heads
of the local soviets to carry on their local positions in the newly elected municipal
structures. Apart from this, the post-communist party (Hungarian Socialist Party)
could build its local networks and fundraising on the municipal structure. Although,
the law on local governments was issued by the new Parliament in 1990, it was
prepared by the Ministry of Interior just before the regime change had happened. The
local embeddedness of the Hungarian Socialist Party was well indicated by the former
heads of local soviets (typically former Party commissars) having successfully re-
established their careers as elected town mayors.’ Paradoxically, democratisation in
terms of decentralisation at the municipal local government has proved to be a factor
of conserving old political networks in power rather than replacing them with new
elites. Deep-rooted political contradictions of the early transitional period offer an
understanding of why the Hungarian path in public administration development did
not prove to be an undoubted success story throughout the ensuing decades.”

Inherited financial imbalance

Apart from the internal flaws of the regime change, it is important to mention that
unlike in the case of Poland, Hungary did not receive any debt relief from international

JENEI 2009: 4-11.
AYRES—BRAITHWAITE 1992: 7.
ELLis 1997: 181-196.

0 ORENSTEIN 2008: 80—94.
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creditors as an encouragement for democracy and stability. Western loans of the
1970s and 1980s were used partly to finance preparations for WW!III and partly to
increase internal consumption in order to preserve political stability in the country."
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Figure 1: Gross state debt of Hungary 1973—1989
Source: www.portfolio.hu/gazdasag/igy_keletkezett_a_magyar_allamadossag.225866.html

In retrospect, inherited indebtedness must be identified as a decisive circumstance
in Hungarian public sector reforms because economic efficiency (based on the
motive of paying back loans) has been one of the most important characteristics of
the Hungarian development path until the migrant crisis of 2015. Recent research
pointed out that the practice of re-export, namely, buying foreign goods and re-selling
them at a lower price enabled the communist dictatorship to funnel soft money to
certain official and business circles in the West for buying legitimacy and building
networks — at the cost of the Hungarian population.'

Centralisation and decentralisation between 1990 and 1998:
“democratisation” and its discontents

Creating the “conflict container”

According to the new legal setting of 1990, the local government system was composed

of two tiers: the upper layer consisted of the nineteen counties and the capital city of
Budapest, while at the lower municipal layer, almost 3,200 local governments were

11 YARASHEVICH 2013: 203-216.
12 BORVENDEG 2022: 189-202.
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run by elected councils.’® The local governments had a high political legitimacy
supplemented with financial autonomy. Political and legal autonomy was untouched
throughout the decades but financial latitude was gradually taken back by the
consecutive administrations. The abolition of the social security local governments
in 1998 (Act LXXXIV of 1991) ought to be mentioned which was an independent
local government system that operated so inefficiently that its operations diminished
a decisive proportion of the national social security assets.!* Additionally, the
redistribution of local (municipal) income taxes was gradually curtailed throughout
the 1990s> which to a large extent hollowed out the concept of economically
autonomous local (municipal) governments. Meanwhile, the tasks of the local
governments gradually increased throughout the years. This process was enabled by
the creating of so called “delegated competences” with insufficient central funding or
no funding at all. So the central administrations delegated their local competencies
by law without the financial means and on multiple instances without consulting the
local governments. The parallel processes of curtailing local government incomes and
delegating tasks without sufficient funding resulted in a phenomenon that domestic
public administration theory called “conflict container”!® The “conflict container” is
a buffer zone between the population and the central administration responsible for
awide array of public services and competences. Even the most costly and complicated
ones being public education and public health, but road maintenance, social welfare,
child protection and many other public services created challenges from time to time.

Bursting the “conflict container” — Correcting the development path by
austerities

Public administration and welfare systems became under unbearable pressure
because of social and economic collapse by the mid-1990s. The first correction of the
newly established democratic administration and public services system took place
in 1995.77 In 1995, the coalition government consisting of the Hungarian Socialist
Party and the Alliance of Free Democrats (a minor leftist liberal party) had to launch
a vast fiscal correction plan called the “Bokros package” after the name of the finance
minister of the day. The austerity package has been an emblematic event of the young
Hungarian democracy ever since, known for its indiscriminate nature of leaving
complete social sectors — especially in education, health, pension and social care
sectors — without sufficient financing despite the relative success of these sectors in

13 HajyNaL 2012: 288-299.

14 Munkatigyi Levelek [Labour Letters] 1998, see: https://munkaugyilevelek.hu/1998/08/megszuntek-
a-tb-onkormanyzatok

15 HORVATH-PETERI-VECSEI 2014: 121-147.

16 PALNE KovAcs 1990.

17 KoORNAI 1996: 943-1040.
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having stabilised society by remedying joblessness after the collapse of state-owned
industries.’® The internal financial correction efforts proved to be insufficient and
in 1996 Hungary had to re-enter into a standby loan agreement with the IMF. The
nature of post-communist systemic meltdown was a well-known phenomenon in the
entire Central and Eastern European region hallmarked by collapsing oversized state-
owned enterprises after losing foreign markets primarily due to the lack of solvency
of post-Soviet trading partners.?

Hungarian decision-makers had to realise that 3,200 legally equal, fully competent
local governments were simply too costly to operate in a country of 10 million
inhabitants. Therefore, they created a new policy to operationally merge local
governments without having to legally merge them. Top-down legal mergers were
prohibited by Article 42 of the Constitution, which protected local governments by
acknowledging the right to self-governance of the highest level. Thus, incentives were
created for local governments to establish partnerships for operating their institutions
together, especially in education and public health sectors, but also in sanitation or
road maintenance. Finally local notary offices were merged. This was a gradual process
whereas incentives were given in a step-by-step fashion to partnerships in different
policy areas. Municipalities that were well-off and had a lot of extra incomes from
local industrial taxes had more latitude to resist, but most of the municipalities were
financially unable to resist central incentives in order to maintain their operational
independence.

Another characteristic phenomenon of this period was the inflow of Western
advice and technical assistance to shape and stabilise the institutional and power
structures of the young democracies of the region.?

“Europeanisation” — preparing for EU membership, 1998-2004

Hungary signed the partnership agreement with the European Communities in 1991,
however, concrete accession negotiations commenced only in 1998 and lasted until
2002. Accession happened together with 9 other countries of the region on 1% of May, 2004.

According to Sobis and de Vries,? the EU (and previously the European
Communities) gradually became the most important international donor organisation
for public administration reforms in Central and Eastern Europe. The European
Communities began to impose their own agenda on Member States in early 1990s
based on the idea of decentralisation. Europeanisation was based on the concept of
self-protecting nation states being obstacles of the four freedoms: free movement of
capital, goods, services, and labour. The EU introduced regionalisation by built-in

18 OECD 2008.

19 RoMAN 2005: 51-62.

20 SoBis — DE VRIES 2009: 40—41.
21 SoBis — DE VRIES 2009: 40—41.
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incentives in the structural development funding scheme. The strategic development
plan of the EU for the period of 2000—2010 (Lisbon Strategy) had the aim to establish
a system of various entities as partners below or above the national level.?? This
new vision for the public administration geography of Europe was pursued through
cohesion policy which enabled access to development funds for territorial entities?
matching the NUTS (Nomenclature of Units for Territorial Statistics) system which
defined three levels of NUTS regions eligible for various forms of funding (Table 1).

Table I: Clarification of NUTS regions

Level Minimum (population) | Maximum (population)
NUTS 1 3 million 7 million

NUTS 2 800,000 3 million

NUTS 3 150,000 800,000

Source: compiled by the author

In the case of Hungary, the entire country became NUTS 1 region, additionally,
each three of the counties (except Budapest and Pest County which formed Central
Hungary) formed a NUTS 2 region, while 175 NUTS 3 small-regions were established.
As a result of Europanisation, it can be found that the layers of Hungarian
domestic public administration and NUTS regions intersected in an overcomplicated
patchwork of administrative bodies as follows:
* Municipal level of 3,200 legally independent municipalities (in Budapest even
district level)
NUTS 3 small region level (175)
County level (19 counties + Budapest)
NUTS 2 regional level (7)
National level which equals NUTS 1 level

The vast regionalisation policy in Europe was carried out in line with the Lisbon
Strategy but in Hungary NUTS regions were established without installing regional
elections or without merging regional competences with traditional municipal,
county or national public administration competences.?* Therefore, it was more like
a cohabitation of European and domestic institutions than a real fusion of new and
old institutions.

22 GANZLE et al. 2019: 161-174.
23 PIrTSCHEL-BAUER 2009: 327-347.
24 SZIGETVARI 2020: 23-40.
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The unsuccessful “quest for efficiency” between 2004 and 2010

Internal vulnerabilities of the Hungarian economy and state-economy relationship
were multifold in the 2000s but the most neuralgic point has been undoubtedly the
problem of government debt that arouse sharply after 2002 until the new austerity
measures were installed under the supervision of the IMF.
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Figure 2: Hungarian Government Debt to GDP ratio 1996—-2018
Source: www.tradingeconomics.com

It can be observed in Figure 2, that Hungary could only fulfil the Maastricht criteria
— used by the EU fiscal governance as a mandatory performance benchmark — only in
the pre-accession period in terms of state debt to GDP ratio being under 60%. After
2004 Hungary could not match this criterion and was not released from excessive
deficit proceedings.

Due to excessive state debt and to the inability of attracting other external
financers, Hungary had to turn to the IMF for a standby loan agreement in 2008. The
correspondence between IMF and the government in late 2008 and early 2009%
contained propositions and remarks on reforming highly decentralised municipal
and county local government system in Hungary by decreasing the number of local
governments. This practically meant merging inefficient municipalities despite
constitutional guardrails. This was constitutionally impossible that time. Still, the
fact that the IMF included this matter among other structural reform items shows
that international creditors did care about this sector having viewed it as a source of
financial efficiencies. Despite all financial concerns, it can be stated that high level

25 See: www.imf.org/external/country/HUN/index.htm
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of autonomy of the municipal sector has been contributing to the fiscal durability
of the incumbent governments because the local government sector had become
a certain universal buffer of public health, education, and various other policies
generally accounting for a high proportion of public expenditures. The costs of
such delegated tasks disappeared from the central budget on the short run. Certain
local governments were able to survive or even flourish under such circumstances.
However, on the long run, the practice of unfunded delegation of tasks turned out to
be unsustainable. While in 2005 the gross debt of municipalities added up to 1.9% of
the GDP, in 2009 it was 4.1%.% Although the increase appears to be rapid, the gross
amount of liabilities used to be modest compared to the amount of gross government
debt. As a creative nonetheless short-sighted response, the issuing of municipal bonds
surged. Although legal provisions maximised indebtedness in the form of bank loans,
municipal bonds were exempt from being prohibited. In this way the government
could indicate to the EU and the external financiers that it had done significant
steps to improve transparency of public expenditures while buying time before the
inevitable collapse of the system. This was already a certain form of decentralisation
of fiscal crisis before the global financial crisis. After the year of 2008, the tendency
of crisis-decentralisation even accelerated throughout the policy pattern of the local
“conflict container” that had been overexploited already years before the crisis.”” The
currency composition of the loans was not significantly different from what would
have led to a public finance meltdown scenario.”® Currency composition of municipal
bonds until 2008 was EUR: 1%; HUF: 13%; CHF: 86%. From 2008 (Q3) to 2009 (Q3),
the currency composition of newly issued municipal bonds was EUR 63%; HUF: 22%;
CHEF: 15%.” Unfortunately, good examples remained sporadic and could not change
the overall picture that the entire sector was heading towards the necessity of being
bailed out despite the local governments’ general advantage in legitimacy and public
trust.®® The local governments justified their practices arguing that their want for
additional external financing came from the necessity of securing co-financing to EU
cohesion funds for local development. In many cases this was true, but it did not
change the unsustainable character of the municipal sector’s financial status.*!

26  VIGVARI 2010: 49-77.

27 GAL 2011: 124-144. Similarly ViGvARr1 2010: 49-77.
28 VIGVARI 2010: 49-77.

29  ViGVARI 2009: 709-730.

30 BOUCKAERT et al. 2022.

31 ViGVARI 2009: 709-730.
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Centralisation as a response to the crisis of the day
Re-allocating competences from local governments to county government offices

The parliamentary elections of April, 2010 radically transformed the country’s party
system. The newly emerged monocentric political landscape offered a historical
chance to the Government to make all necessary structural changes to amend the
institutional and financial settings of the country. The new political leadership had
the ambition of correcting the birth defects of the regime change that were definitely
numerous. The first necessary aim of the new government was to avoid what had been
taking place in Greece.® Part of the reform was to change the unsustainable nature
of the local government system. The central budget — being under the control of the
IMF — was not in the position to bail out the local government sector without risking
financial and policy countermeasures. In an IMF policy paper on decentralisation in
Hungary and in Slovakia, it was put forth that central control on local government
budgets should have been enhanced by strict regulations, improved accountability,
and fiduciary responsibility of the central budget.® In retrospect, it can be concluded
that fiscal centralisation promulgated by the IMF and political decentralisation
pursued by the EU led Hungary and other similar countries in the Central and
Eastern European region into a strategic dilemma regarding the preferable public
administration development path. As a matter of fact, the strategic decision in
Hungary was made and carried out between 2010 and 2012.

The Government launched a vast public administration reform program
(Magyary Plan)* under Government Decree 1207/2011 (28.VL.) in 2011. The reform
program aimed at increasing overall efficiency of the entire public administration
system throughout modernising its tasks, personnel, processes, and structure. These
structural reforms can be labelled primarily as centralisation with the ambition of
saving costs®® and having a firm control on policy processes. Whether efficiency
was materially achieved, remains unclear.® It can be soundly stated though, that
reform which took place in 2011-2013 re-concentrated 75% of the competencies
from local government offices to newly created Government Offices. It is important
to mention that there has been a consensus for a long time in domestic public
administration legal theory that “original competences” of local governments had
to be distinguished from “delegated competences” whereas the former ones enjoy
constitutional protection while the latter ones lie solely on Government statutes thus
being reversible. The “re-concentration” manoeuvre took the short route to increase

32 See: www.economonitor.com/edwardhugh/2010/01/22/hungary-isnt-another-greecenow-is-it/

33 DeTHIER 2000.

34 Named after Zoltdn Magyary (1888—1945) an internationally renowned scholar of public
administration theory.

35 KAkar12021: 703-728.

36 GELLEN 2012: 67-87.
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efficiency and transparency towards international lenders: since formal municipal
independence was untouchable, the Parliament decided to remove the delegated
competencies from the municipal notaries and concentrated the competencies at the
newly established district administrations (townships). Townships became the local
branches of the County Government Offices and they became responsible for nearly
all public administration issues that had been delegated to the local governments.
As a final move, having become in control of the multitude of local tasks, the
central government bailed out municipal local government sector right after being
able to fully pay back IMF loans and thus being free from external budgetary scrutiny.
The stages of bailing out local government sector were the following:
* first: all county local governments were bailed out by HUF 190 billion (844 mil-
lion USD of 2012)
¢ second: small municipalities having permanent population under 5,000 were
bailed out for HUF 74 billion (328 million USD of 2012)
¢ third: all other municipalities were bailed out at 50-70% worth HUF 514,9 billion
(2.228 billion USD of 2012)

Centralisation within the top-down public administration

Apart from centralising competences from local governments, the Government
gradually centralised sectoral public administration bodies as well on the
organisational basis of the county and township government offices. As a result of
this wave of centralisation, a wide range of public administration bodies — which
used to be hierarchical subordinates of a given Ministry — were compressed into the
county and township government offices. For instance, the former Environmental
Inspectorate which had been accounting to the Ministry in line, was dismantled while
having its personnel, competences, and public funding compressed into a sub-unit
of the architecture of the county government offices. In the new system, the County
Government Offices subordinate to the Prime Minister’s Office became responsible
for the accounting, budgeting, staffing, legal monitoring, IT support and front office
service of the following sectoral fields (certain fields such as policing, revenue service
and Treasury are excluded from the integration):

* Social and childcare affairs

* Housing and construction

* Judicial support

¢ Plant and soil protection

* Forestry

* Agricultural production

* Food safety and animal health

* Land registry

* Public health administration
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* Public pension administration

¢ Labour administration

* Labour protection

* Consumer protection

* National heritage protection

* National health administration

* Measurement authentication and technical safety

The entire conglomerate became subordinate to the Prime Minister’s Office while
the in-line ministries largely lost their roles in the chain of command and became
responsible for strategic governance and regulation of their policy fields and providing
quality control regarding their own fields. Sure enough - despite the obvious
shortcomings of the new system — the government offices proved to be excellent
tokens of e-government and one-stop-shop client management.*

In retrospect, the entire wave allocating local public tasks to centralised public
administration bodies can be viewed as a logical response to the aftermath of the
2008 crisis whereas the government intended to amend financial vulnerabilities while
preventing any potential future indebtedness at the local level. Certain authors point
out that the centralisation process was politicisation® in its content which appears
a correct formulation with the remark that the public administration structure
followed the political landscape. Having emerged from the era of coalitions (1990—
2010), the Hungarian democracy arrived to a period in which a certain political party
became able to subsequently win two-third majorities at the general elections and
accordingly, it created its centralised public administration system.

Transferring local tasks to local offices of central government institutions can be
discerned in the divergence of central and local government budgets’ shares of the
GDP as follows. The following diagram shows that in fiscal terms the centralisation
really took place but its value was relatively modest. Local governments accounted
for 12.8% of the GDP in 2010 which decreased to 7.6% of the GDP in which is a 5.2%
correction. A converse percentage increase took place in the central government
expenditures which increased from 33.5% of 2010 to 38% in 2013.

It might be surprising that after 2008 — when the central budget became practi-
cally insolvent and an IMF standby loan agreement had to be signed — the relative
proportion of local budget expenditures could still increase until 2010. This shows
that the central fiscal administration had little leverage on local budgets before the re-
forms. In the fiscal management point of view, this was a mayor systemic uncertainty
which had to be overcome. It is also telling to see in Figure 3, how central and local
expenditures diverged from 2011 onwards. In 2013, the Hungarian central budget

37 KovAcs—HAJNAL 2014: 237-247.
38 HAJNAL-CSENGODI 2014: 39-57.
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paid back the final instalments to the IME?*® this was the time when local government
competences became centralised.
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Figure 3: Comparing central and local government expenditures in percentage of GDP in Hungary
Source: http://epp.eurostat.ec.europa.eu/tgm/refreshTableAction.do?tab=table&plugin=1
&pcode=tec00023&language=en

Centralising public education

The same logic put forth in the previous sections was applied in the two most
important public service sectors: public education and public health shortly
after the centralisation of local (municipal) and territorial (county-level) public
administration. The role of sustaining public primary and secondary education was
transferred to a central agency (Klebelsberg Intézményfenntarté Kozpont, KLIK)
in 2013 — except for public nursery schools which remained under the tutelage of
the local governments. The new centralised school administration system consisted
of 198 school districts overseeing the HR, financing, centralised purchasing,®
authorising headcounts, and professional oversight (quality control). Additionally,
the role of the government increased regarding the content of primary and secondary
education in terms of determining the qualifications and quality control of teachers,
evaluating the effectiveness of teaching, and taking school textbook supply under
government control. In 2015, the total number of primary and secondary education
units (including public nursery schools) was 10,829 out of which 5,962 were sustained
by the KLIK through 2,508 legally established institutions.* Obviously, such level of

39 See: www.imf.org/external/np/fin/tad/extransl.aspx?memberKeyl=415&endDate=2014-08-31
40 TATRAI-VOROSMARTY 2023: 82-96.
41 KSH 2015.
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centralisation bore management difficulties nonetheless social resentment, therefore,
the system was consolidated to a certain extent in 2016. The consolidated system
simplified the system of 198 school districts with 58 school district centres which
were granted a certain level of autonomy in planning, budgeting, compliance control,
certain purchasing tasks,*”? and HR.

Centralising public healthcare — a very brief account

According to the original setting of the 1990s, public healthcare tasks were
distributed between local governments being mandated with basic healthcare
(general practitioners) while they also had the right to voluntarily maintain secondary
or tertiary care and could make financial arrangements with the public healthcare
insurance system to acquire public financing. As a result of this, the public healthcare
system became irrationally fragmented and inapt to be modernised technologically.*®
The consecutive governments have made numerous attempts to rationalise the
public healthcare system by increasing its financial efficiency and material efficacy
from 1990. The current highly centralised organisational scheme has significantly
contributed to decreasing technological backlog, general opaqueness, the level
of corruption (gratitude money) while increasing the level of transferring patient
information between care facilities. However, the strategic deficiencies remained
the same: silo mentality, lack of policy outlook, low level of early-state cares, lack
of adequate human resources, and structural planning not being connected to
technological necessities.* This legacy was targeted by the government somewhat
heavy-handedly due to the pandemic. Hospitals were brought under the control of the
military temporarily, after the pandemic, the health sector came under the supervision
of the Ministry of Interior. The Ministry of Interior became responsible for public
health and exercises his capacities through the National Directorate General for
Hospitals. Thus, public hospitals (unlike private and church-owned ones) are either
supervised by medical universities (clinics) or the Directorate General. This institution
has certain tasks that are designated to overcome the structural shortcomings such as
optimising capacities and transferring cases and/or capacities to one unit to the other
if necessary throughout the entire spectrum of public healthcare, including general
practitioner districts.*

Although the public health sector’s overall output appears to have modestly
improved,* there are apparent management setbacks. By the end of November, 2023,
the public hospitals accumulated approx. HUF 130 billion debt (USD 375 million) for

42 TATRAI2021: 172-174.

43 Orosz 2022: 3-39.

44 Orosz 2022: 3-39.

45 Ministerial Decree No. 31/2020 30.XII.
46 European Commission — OECD 2021.
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which a number of public health leaders were removed from office. The government
launched a financial consolidation scheme in which HUF 90 billion is expected to
be financed by the central budget but HUF 40 billion is expected to be financed by
the hospitals. The real causes of this development are unknown to the public but
as a rough conclusion it appears that the “conflict container” — namely, the public
service realm — still accounts for “conflicts” just with another “container”*

Critical remarks on the centralisation path
The theory of democratisation by transaction

The Hungarian public administration development path after 2010 has attracted
considerable academic attention, mostly regarding its relation to democracy.

In retrospect it appears that the Hungarian public administration development
path was generally in line with the ideas of Rustow,” Huntington,” and Payne.s
Rustow proposed the following scheme for democratic transitions:

* There must be a sense of national unity and stable borders.

¢ Entrenched and serious power conflict.

* Conscious adoption of democratic rules (establishing democratic institutions).

* Habituation: both politicians and the electorate must be habituated to these

rules.

* Additionally: the phases shall be performed as a concentrated sequence of

events, in a relatively short period of time.

According to Huntington, liberalisation can materialise without democratisation and
institutional democratisation may follow afterwards. In hindsight, this is the exact
pattern of events that actually took place in Hungary: new economic reforms from
1968 allowed small private ownership in agriculture, later the Presidential Council
(the equivalent of the Government) of the People’s Republic of Hungary issued the
Decree of Law-force No. 15 of 1981 that opened the possibility of private ownership
in small industry. In 1988 — still under the dictatorship — the Act on Company Law
was issued (No. VI of 1988) that hallmarked the wave of “spontaneous privatisation”
enabling political clout and connections to be converted into economic power and
ownership in the young democracy. Democratisation through transactions required

47 PALNE KovAcs 1990.

48 RusTow 1970: 337-363.

49 HUNTINGTON 1984: 193-218.

50 PAYNE 2006: 209-221.

51 According to the legislative system of the People’s Republic of Hungary, the Presidential Council of
the People’s Republic had the right to substitute acts of the Parliament by such decrees.
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a donor and a recipient which approach has ample discussion in the corresponding
academic literature.*

In order to throw light on the developments in the Hungarian development path
after 2010, it is essential to mention the change of the role of the European Union
in carrying out the strategy of democratisation through transaction. Vachudovas
describes the role of the European Union as the “causal Behemoth” of influence.
She accepts the approach of transactional democratisation in the sense that
democratisation relies more on concrete international and domestic actors than
subtle socio-economic conditions. In connection with the theory of democratisation
through transaction, one can split the entire time period to two major parts: one
between 1990 and 2010 defined as the era of renewed attempts to comply with one or
occasionally more than one (EU and IMF between 2008-2012) models of democratic
transaction and the period after 2010 when the efforts of compliance from the
Hungarian side have been taken with a certain level of strategic autonomy. The latter
period has also been known of the continual necessity of crisis management, namely,
concerning the economic and financial crisis (2008—2012), the migrant crisis (2015-),
the Covid—19 (2020-2021) and the war in Ukraine (2022-).

The majority of authors referenced below tend to approach the Hungarian
development path through the lens of normative analysis with the emphasis on
compliance to a desirable and democratic development path.

The theory of democratic backsliding

According to Agh,** in the early years of the second Orbin Government (2010—
2014) there were such immediate changes in the previous development path that
the new phenomena must be taken as backsliding in democracy. The same author
also emphasised a change of style in politics, politicisation of the civil service and
centralisation of public administration as non-democratic tendencies, namely, taking
control of the media and changing election rules, the Parliament electing a politically
loyal attorney general, and dismissal of civil servants. The root cause of failing to
comply with the given norms was — according to Aghss — that one party achieved
alandslide victory at the 2010 elections acquiring a supermajority which brought light
to the asynchronous nature of the development of polity, economy, and society, while
adaptive Europeanisation proved to be incomplete. Agh — like Vachudova® — views the
EU as a powerful actor of democratisation, therefore, failing to meet its prescriptions
appears non-democratic.

52  ORENSTEIN 2009: 479-490. As well as SoBis — DE VRIES 2009: 40—41.
53 VAcCHUDOVA 2005.

54 AgH 2013:1149-1170.

55 AgH 2013:1149-1170.

56 VAcHUDOVA 2005.

60 ACTA HUMANA « 2024/1.



The Development Path of the Hungarian Public Administration...

Other authors link Viktor Orbdn’s speech on illiberal democracy of 2014 to
Article 7 of the Treaty of the European Union, which regulates the so-called “nuclear
option”® The authors link political science to legal argumentation. According to
certain authors, the EU Commission wasted too much time on futile discourses
with Poland and Hungary, whereas the Commission should have launched pre-
emptive “nuclear” strikes on these countries in order “to prevent the occurrence
of a consolidated autocracy in violation of EU values is to act fast as soon as the
danger signals are clear”. *® Other authors also promoted the idea that Hungary and
Poland must have been sanctioned by the EU.* Appel urges a joint international
effort combined with street demonstrations to overturn current policies and possibly
the democratically elected governments as well.®* The academic accounts critical of
Hungarian centralisation path were referred at length elsewhere.®* Sure enough, both
domestic and international scholars appear to be critical of the centralisation efforts of
the government that has subsequently won the elections by supermajority four times.
However, most authors tend to lose sight of centralisation being a natural tendency
for any organisation facing a crisis. Centralisation is a profound approach to crisis
management.®> Transboundary crises also tend to push states toward centralisation.®®
Itis to be emphasised that by the time the centralisation efforts took shape in Hungary;,
handling the financial and economic crisis was the paramount policy objective. In the
following segment it is briefly discussed how the crisis management-driven public
administration and public service management setting performed in handling two
other major crises, namely, the migrant crisis of 2015 and the Covid-19.

Permanent crisis management: the centralised structure is put to the test
The centralised public administration system facing the migrant crisis of 2015

Prior to the 2015 upsurge, there had been a steady inflow of migrants of 20,000 per
annum in the early 2000s which increased up to more than 25,000 in 2005. From
2006 to 2013, the number of immigrants floated between 20,000 and 25,000 while the
internal composition of migration also changed. The proportion of migrants coming
from Asian countries grew considerably, partly because ethnic Hungarians from the
surrounding countries were granted citizenship under simplified rules, thus, they
were not included in the migration statistics. After a brief correction in 2016, the
2017-2020 period brought a new wave of immigration of 49,312 in 2018, 55,297 in

57 PECH-SCHEPPELE 2017: 3—47.

58 PECH-SCHEPPELE 2017: 3—-47.

59 SoYALTIN-COLELLA 2022: 25-41.

60 AprPEL 2019: 255-266.

61 GELLEN 2021: 84-102.

62 CAMILLUS—-DATTA 1991: 67—74. CHRISTENSEN et al. 2016: 316-332.
63 ‘T HART 2023: 72-81.
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2019 which was over 64,000 together with immigration of citizens of the surrounding
countries in 2019. Due to the Covid—19 pandemic, the numbers decreased in 2020 to
gross 51,000 which included 43,785 migrants from other than the neighbouring
countries.*

Contrary to legal migration, illegal migration shows a totally different pattern:
after a modest figure of 6,903 in 2011 there was a steep growth until 2014 with
50,065 illegal border crossings. An unexpected leap took place in 2015 with 414,237
annual new entries with daily pikes occasionally exceeding 10,000 in August and early
September until the Government decided to close the borders with law enforcement
personnel and later by physical barriers as well. That time the country’s population
was 9,778,000 which gives a rough estimation that if a proportionate occurrence had
happened in the US (a population of 320,878,000 in 2015), it would have seen the
arrival of 13,595,735 illegals, most of which would have arrived within a two-month
timeframe. Even given the fact that almost all migrants were heading for Western
Europe through the Austrian—-Hungarian border, this was an utterly unstable situation
threatening the entire population — especially threatening to domestic minorities
such as the Roma with the outlook of losing their relative positions in public attention
to a new populace — there was a realistic threat that if either Austria or Germany
had intended to close its borders, a mass of exponentially growing, traumatised
population would have remained in the country. The comprehensive presentation of
Hungary-critical academic writings would be beyond the limits of this article but to
give a hint of the content of criticism, the following accounts are mentioned.

Certain authors take the stance that what happened was a consequence of
Hungarian backsliding in the rule of law and democracy.®® Others put the emphasis
on political developments such as populism® or even “Caesarian”® rhetoric. Further
accounts mention racism and welfare-chauvinism,”® de-democratisation and
politicisation.” Legal scholars tend to emphasise that Hungary’s actions were against
human rights”™ moreover, that the rule of law failed in Hungary.”

On the other hand, after having analysed more than 160 corresponding official
documents, Canveren and Durcagay concluded that handling the migrant crisis in
Hungary should be seen as a series of efforts of securitisation and Euroscepticism.”
The Hungary-critical authors held that the migrant crisis was highly politicised,”
but there is no example of any country where a similar occurrence had not been

64 GODRI-HORVATH 2021: 227-250.

65 Kui2016: 43-55.

66 CANTAT-RAJARAM 2019: 181-195; Similarly MAJTENYI-KOPPER-SUSANSZKY 2019: 189.
67 ETL2022:115-132.

68 SATA-KAROLEWSKI 2020: 206—-225.

69 ANDITS 2022: 165-179.

70 BEGER 2023: 189-206.

71 HOFFMANN 2022: 139-165.

72 HALMAI 2020: 204.

73 CANVEREN-DURCAGAY 2017: 857-876.
74 CANTAT-RAJARAM 2019: 181-195.
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politicised. Contrary to the critical accounts, Lusa develops an explanatory view on
the migration phenomenon applying a small-country perspective, coming to the
conclusion that the countries analysed (Croatia, Slovenia, Austria, Denmark, and
Sweden) pursued policies that were not aimed at satisfying pan-European policies,”
instead, small countries pressed forward “to reduce migratory pressure and maximize
national leeway”’® One can add Hungary to this group of small countries which are
following their own course while considering the EU as an external hinderance in
pursuing their own objectives.

Regarding the handling of the migrant crisis of 2015, it can be concluded that the
centralised structure of public administration contributed to the country’s resilience
at the cost of clashing with the EU and losing its support in the short and medium
term. It also can be added that the centralisation proved relatively effective on the
strategic level but not necessarily efficient in the operational realm, although the
original objective of the reforms was to bring about effective governance alongside
efficient public management.”

The centralised public administration and public health system tested
by the Covid—19

On the verge of the Covid—19 outbreak, the Government established a highly
centralised Operational Body already on 31 January, 2020 — the first case of infection
having been officially recorded on 4 March, and the first fatality being reported on
15 March. On 11 March, State of Emergency was declared based on Article 53 of the
Constitution” while on 30 March the Act on Containing Coronavirus was adopted by
the Parliament.” The Act granted the right to the Government to take any measures
necessary to contain and handle the pandemic, including the suspension of certain
laws without any specific deadline. The wide authorisation had certain limitations
though: the authorisation was to be ended upon the decision of the Parliament,
furthermore, the Government had to observe the principles of necessity and
proportionality of its measures. In fact, the first State of Emergency was called off
by the Government on 18 June and was replaced by a more specific and much less
restrictive state of “epidemiological preparedness” Free and volunteer inoculation
programs commenced early in February, 2021 having been enhanced by a large-
scale communication campaign. The peak of the pandemic in Hungary was 13 April,
2021 with 272,974 registered active cases while by the 1 of September — which is
first day at school — there were only 4,826 active cases. Until this time there were

75 Lusa 2019: 700-728.

76 SLOMINSKI-TRAUNER 2017: 101.

77 Rajca 2020: 133-151.

78 Government Decree No. 40/2020 (11.II1.) on Announcing State of Emergency.
79 Act XII of 2020.
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30,059 fatalities, 777,646 people were healed and 5,772,010 received at least one dose
of vaccine® (59.7% of the population).

Critical authors on the Hungarian handling of the pandemic tend to add political
and legal aspects to their inquiries upon which they establish their criticism.
Christensen and Ma put the US, China, Israel, and Hungary into the group of
countries in which governments used the pandemic for political purposes by one
way or another.® Similarly, concern of a political power-grab®? and that crisis-
management means may threaten the rule of law by not complying with its liberal
interpretation® so as the concern of drifting towards authoritarianism® are amply
represented in the relevant literature. Additionally, fear of curtailing parliamentary
powers by executive means under the pretext of pandemic control was expressed.®
Similarly, other authors®* embed their concern into the pre-existing narrative that
Hungary is not any more a democracy and Covid—19 just enabled the government
to take even more power. Further authors argue that Hungary is a populist regime
because it cannot afford unpopular policy measures, therefore Hungary’s policies are
less scientific or anti-scientific.”” Concerns for civil society were put forth claiming
that Hungary’s civil society has “considerably shrunk because of repressive policies”
of fighting against the pandemic.®® Another author® refers to the fact that Hungary
was the only country in the EU that used Chinese (and Russian) vaccines and that this
policy decision was criticised as “anti-democratic’, while Goodwin et al. (2022) found
that political behaviours and vaccine preferences may be connected.”

The remarks on the descriptive and the normative schools of democracy and
Covid-19 containment policies throw light on the duality of challenges: the first
being the matter itself while the second being the challenge of expectations that
stem from interventionist legacies and tendencies discussed later in this article. As
a matter of fact, recent European research pointed out that Covid—19 containment,
mitigation and management necessarily gave way to a certain “coronationalism” to
which ideological concerns had to yield.”!

80 Data originate from koronavirus.gov.hu through https://hu.wikipedia.org/wiki/Covid19-
koronav%C3%ADrus-j%C3%Alrv%C3%Alny_Magyarorsz%C3%Algon
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91 BoUCKAERT Geert, Davide GALLI, Sabine KUHLMANN, Renate REITER, & Steven VAN HECKE
(2020): European coronationalism? A hot spot governing a pandemic crisis. Public Administration
Review, 80, 765-773. https://doi.org/10.1111/puar.13242
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Concluding remarks

The Hungarian public administration development path can be divided into four
main time periods: democratisation (1990-1998), Europeanisation (1998-2004), the
quest for efficiency (2004—2010), and centralisation (2010-2023). In retrospect, this
sequencing may be rendered arbitrary given that liberalisation and indebtedness have
started much earlier and centralisation is perhaps not the most appropriate term to be
used for the subsequent Orban governments. An alternative but also valid sequenc-
ing could be the following. One may distinguish the age of total compliance and the
age of semi-compliance. In this classification, the era of total compliance (1990-2010)
would embrace Western aid, loans, technical assistance, and compliance with the
suggested development ideas of the day hallmarked by human rights, democratisa-
tion, privatisation, outsourcing, regionalisation, and Europeanisation while the age of
semi-compliance (2010-2023) can be characterised by centralisation and crisis-man-
agement. According to this view, neither the above referenced academic affirmations
of democratic backsliding, nor would a pure sovereigntist position suffice entirely.
Instead, the position put forth in this chapter offers a deeper understanding of the
developments than most of the referenced accounts by embedding the development
path into its historical context and by emphasising the matter of structural financial
vulnerability of both the pre-2010 and the post-2010 periods. It appears that the cen-
tralised structures having been designed for weathering the financial and economic
crisis of 2008—2012, outlived their original designation and gained further traction
due to the migration crisis of 2015 and the Covid—19 pandemic. As a matter of fact,
the war in Ukraine is also an external factor which entails that consolidation of the
centralisation path is not in sight. The effect of the war in Ukraine on the Hungar-
ian public administration development path cannot be analysed yet, but there have
been certain steps in the centralisation of defence procurements for instance® which
indicate that the path of centralisation is to be expected to remain the main line of
development.

The main risks for a sustained centralisation path are manageability and efficiency.
Certain signs appear that de-centralisations happen occasionally to meet these risks.
For example, such limited de-centralisation took place when the new school districts
received higher autonomy in 2016. Another limited de-centralisation step has been
reported for 2024, namely, that the supervision of the county government offices
is to be handed over from the Prime Minister’s Office to a newly created Ministry
of Public Administration. The financial risks are also paramount as it was pointed
out concerning the newly accumulated indebtedness of the centralised hospital
administration. It appears, that centralisation is no substitute for good management,
but crisis management requires hands-on management which can be supported by
centralised structures.”

92 TATRAI 2021: 172-174.
93 CAMILLUS—-DATTA 1991: 67-74.
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Rules and Practical Challenges of Cross-Border
Healthcare in the European Union

BRIGITTA MALUSTYIK BIRONE!

One of the building blocks of the functioning of the single market and the free
movement of persons is the coordination of Member States’ social security
systems at EU level. Due to the coordination rules, EU citizens in any
Member State belonging to the European Economic Area and Switzerland
have equal access to healthcare, whether unplanned, i.e. urgent or planned.
A multi-level regulation of planned care has emerged in the European Union
with the entry into force of the Patient Mobility Directive. The purpose of the
creation of the Directive is to facilitate access to planned healthcare and thus
overcome certain restrictive measures in the coordination rules. However,
the enforcement of the Directive depends to a large extent on the adequacy
of Member States’ implementing measures, so the European Union places
great emphasis on monitoring the implementation as well. In addition to the
multi-level regulation of healthcare abroad, the rules of the Patient Mobility
Directive related to cross-border healthcare, as well as certain aspects of
the implementation and future challenges of the Directive are presented in
the study.

Keywords: coordination, European Union, free movement, healthcare,
healthcare service, patient mobility, patients’ rights, regulation, social
security

Introduction

In the European Union, social security coordination bridges the gap between
national social security systems and ensures cross-border social protection
for EU citizens. Regulation (EC) No. 883/2004 (hereinafter referred to as

1  Assistant Lecturer, Ludovika University of Public Service Faculty of Public Governance
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2 Regulation (EC) No. 883/2004 of the European Parliament and of the Council of 29 April
2004 on the coordination of social security systems.
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Coordination Regulation) and Regulation (EC) No. 987/2009° (hereinafter referred
to as Implementing Regulation) (hereinafter jointly referred to as coordination rules)
therefore regard equal treatment, exportability of benefits, counting of insurance
periods and the principle of belonging to the jurisdiction of a Member State as
fundamental principles. Accordingly, the coordination arrangements provide EU
citizens with the possibility to enjoy equal access to healthcare services in other
European Economic Area Member States* and Switzerland under the same conditions
as nationals of the host Member State. This is of paramount importance for the
functioning of the single market and for the free movement of persons since health is
undoubtedly one of the most important values of human society. Thus, it is important
that EU citizens have access to adequate and high-quality healthcare while staying in
another Member State, which goes beyond Member States’ obligations and requires
EU involvement.> The coordination rules cover both unplanned, urgent care and
planned care. Regarding the latter, the coordination rules make the reimbursement
of the costs of healthcare services subject to the possession of prior authorisation.®
Among other things, this rule gave rise to several disputes, which since the 1980s
have increasingly required the ruling of the Court of Justice of the European Union.
As a result, it was declared, among other things, that healthcare services also qualify
as services, so their free movement must be ensured. However, one of the barriers
to the free movement has proved to be the requirement of prior authorisation for
the financing of planned healthcare. This led to Directive 2011/24/EU’ (hereinafter
referred to as Patient Mobility Directive or Directive), which made the rules more
flexible in several respects. Within the framework of the study, after a brief outlook,
the system of multi-level regulation of medical treatment abroad and the detailed
analysis of the rules of the Patient Mobility Directive will be presented. We will
then look at the Commission’s 2022 report monitoring the implementation of the
Directive, as well as the Committee of the Regions’ opinion issued in 2020, which
make forward-looking statements on the functioning of the Patient Mobility Directive
and the insurability and future challenges of cross-border healthcare. Although the
Patient Mobility Directive contains essential provisions on the cooperation between
the Member States, in particular with regard to the European Reference Networks,
the diagnosis of rare diseases and the capacity building of care, or the cooperation in
the field of eHealth and health technology assessment, these provisions will not be
examined given the limitations of the scope of this study.

3 Regulation (EC) No. 987/2009 of the European Parliament and of the Council of 16 September
2009 laying down the procedure for implementing Regulation (EC) 883/2004 on the coordination
of social security systems.

4 The territorial scope of the coordination regulation covers the whole European Economic Area as
well as Switzerland.

5  STRBAN 2013: 392.

De WisPELAERE 2019: 159.

7  Directive 2011/24/EU of the European Parliament and of the Council of 9 March 2011 on the
application of patients’ rights in cross-border healthcare.
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A multi-level regulation of medical treatment abroad
in the European Union

As mentioned in the introductory part, access to cross-border healthcare is possible
as a result of the European Union’s work on social security coordination. The regula-
tions summarising the coordination rules ensure, inter alia, that every EU citizen has
access to healthcare in the territory of any Member State. With the creation and entry
into force of the Patient Mobility Directive on 24 April 2011, a multi-level regulation
of planned healthcare in the European Union has emerged. The coordination rules
remain in force and, where they contain more advantageous provisions, the Coordi-
nation Regulation applies.® However, the Directive clarified and made the rules for
planned healthcare more flexible, both in the case of prior authorisation and the rules
for the reimbursement of the costs of care.

Relationship between the Patient Mobility Directive and the coordination rules

To illustrate the multi-level regulation and the relationship between them, it is
also important to include a brief overview of the coordination rules for medical
treatments abroad. The coordination rules allow the use of planned and unplanned
health services. Unplanned health services are provided for in Articles 19 and 27 of
the Coordination Regulation and Article 25 of the Implementing Regulation.’ In this
sense, an unplanned health service is when an EU citizen has an unexpected accident
while staying in a Member State and needs urgent, immediate care. This treatment
is provided free of charge by the publicly funded healthcare provider in the Member
State of stay, provided that the EU citizen holds a European Health Insurance Card.
Reimbursement of healthcare costs is settled between the insurance bodies of the
Member States.® By contrast, a planned healthcare service occurs when an EU citizen
travels to another Member State for the express purpose of receiving healthcare.
In this case, prior authorisation must be given by the competent body of the Member
State of affiliation, only then can the costs of treatment be reimbursed.!! The Patient
Mobility Directive introduced changes to this rule compared to the coordination
rules, as it removed the requirement for prior authorisation for the reimbursement of
the costs of planned treatment abroad, with a few exceptions. The detailed regulation
is described in the next part of the study.

8  Directive 2011/24/EU (31).

9  KrisTO-BORBAS 2021: 144.

10 CORNELISSEN — DE WISPELAERE 2020: 152.
11 D WISPELAERE et al. 2019: 53.
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The coordination rules also determine the rules for entitlement to healthcare in
case of residence in another Member State. Pursuant to Article 17 of the Coordination
Regulation, insured persons and their family members who reside in a state other
than the Member State where they work, may also receive healthcare in the Member
State where they reside. In order to use the aforementioned right, they are obliged to
register at the social security institution of the Member State of residence. The EU
citizen also needs a certificate proving the right to healthcare in the Member State of
residence. This certificate is issued by the Member State of the place of work."

Regarding the relationship between the coordination rules and the Directive, the
Directive states in its introductory provisions as follows:

“This Directive should not affect an insured person’s rights in respect of the
assumption of costs of healthcare which becomes necessary on medical grounds
during a temporary stay in another Member State according to Regulation (EC)
No 883/2004. In addition, this Directive should not affect an insured person’s
right to be granted authorisation for treatment in another Member State where
the conditions provided for by Union regulations on the coordination of social
security systems are met [...]"*

In other words, the Directive underlines that unplanned healthcare services available
with a European Health Insurance Card remain governed solely by the rules of the
Coordination Regulation, and the Directive does not contain any provisions in this
regard."

Furthermore, the rules established by the Directive are not exclusive to planned
health services, as beneficiaries can still receive healthcare services under the
conditions laid down in the Coordination Regulation. Thus, in the latter case, the
rules of the Coordination Regulation also apply to the reimbursement of costs.

»Patients should not be deprived of the more beneficial rights guaranteed by
the Union Regulations on the coordination of social security systems when
the conditions are met. Therefore, any patient who requests an authorisation
to receive treatment appropriate to his condition in another Member State
should always be granted this authorisation under the conditions provided for
in the Unions regulations when the treatment in question is among the benefits
provided for by the legislation in the Member State where the patient resides
and when the patient cannot be given such treatment within a time limit that
is medically justifiable, taking account of his current state of health and the
probable course of the condition. However, if a patient instead explicitly requests
to seek treatment under the terms of this Directive, the benefits which apply

12 KrisT6-BoORBAS 2021: 145.
13 Directive 2011/24/EU (28).
14 Directive 2011/24/EU (30).
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to reimbursement should be limited to those which apply under this Directive.
Where the patient is entitled to cross-border healthcare under both this Directive
and Regulation (EC) No 883/2004, and the application of that Regulation is more
advantageous to the patient, the patient’s attention should be drawn to this by the
Member State of affiliation.”*®

Legal basis and purpose of the Directive

The Patient Mobility Directive aims to ensure and facilitate access to safe and high-
quality health services and encourage cooperation between Member States on
prescriptions, rare diseases, eHealth and health technology assessment. The Directive
has been drafted in line with the case law of the Court of Justice of the European
Union (hereinafter referred to as CJEU) and, in some respects, as a summary
thereof.’® The basis for establishing the Directive is that the CJEU ruled in the cases
of Kohll and Decker? that the principle of the free movement of services must
also apply to health services.’® In addition, the CJEU has ruled on numerous cases
involving cross-border healthcare services! since the 1980s.% In the course of their
practical application, there has been an increasing need to incorporate their content
into secondary legislation. The European Commission first submitted a blueprint for
implementing EU-wide legislation in 2004. It was planned to include the rules on the
free movement for healthcare services in the draft Directive on services in the internal
market. Neither the European Parliament nor the Member States agreed with this
draft, as the specificities of health services were not fully reflected in it. As a result,
the Commission presented a new draft in 2008, which resulted in the Patient Mobility
Directive, which Member States had to transpose into their legislation by 25 October
2013.2

Among its introductory provisions, the Patient Mobility Directive sets out the
main principles and objectives that have justified its creation. It cites Articles 114 and
168 of the Treaty on the Functioning of the European Union (TFEU) as its primary
legal basis.

15 Directive 2011/24/EU (31).

16 QUINN — DE HERT 2012: 30.

17 Case C-158/96, Raymond Kohll v. Union of Sickness Funds; Case C-120/95, Nicolas Decker v.
Private Employees’ Sickness Fund.

18 CARRASCOSA BERMEJO 2014: 361.

19 Case C-158/96, Raymond Kohll v. Union des caisses de maladie; Case C-120/95, Nicolas
Decker v. Caisse de maladies des employés privés; Case C-157/99, B.S.M. Geraets-Smits v.
Stichting Ziekenfonds VGZ and H.T.M., Peerboms v. Stichting CZ Groep Zorverzekeringen;
Case C-385/99, V.G. Miiller-Fauré c/ Onderlinge Waarborgmaatschappij O.Z. Zorgverzekeringen
UA and E.E.M. Van Riet ¢/ Onderlinge Waarborgmaatschappij ZAO Zorgverzekeringen; Case
C-372/04 Watts; Case C-444/05 Stamatelaki.

20 For more information VAN NUFFEL 2005: 253-270.

21 GELLERNE LUKACs — GYENEY 2014: 5.
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The Article 114 of the TFEU defines provisions related to the approximation of the

laws of the Member States, the purpose of which is to create and operate the internal
market:

“(1) Save where otherwise provided in the Treaties, the following provisions shall
apply for the achievement of the objectives set out in Article 26. The European
Parliament and the Council shall, acting in accordance with the ordinary
legislative procedure and after consulting the Economic and Social Committee,
adopt the measures for the approximation of the provisions laid down by law,
regulation or administrative action in Member States which have as their object
the establishment and functioning of the internal market”

In relation to public health, Article 168 of the TFEU provides, among other things,
the following:

76

“(1) A high level of human health protection shall be ensured in the definition
and implementation of all Union policies and activities.

Union action, which shall complement national policies, shall be directed towards
improving public health, preventing physical and mental illness and diseases,
and obviating sources of danger to physical and mental health. Such action shall
cover the fight against the major health scourges, by promoting research into their
causes, their transmission and their prevention, as well as health information and
education, and monitoring, early warning of and combating serious cross-border
threats to health”

“(2) The Union shall encourage cooperation between the Member States in the
areas referred to in this Article and, if necessary, lend support to their action. It
shall in particular encourage cooperation between the Member States to improve
the complementarity of their health services in cross-border areas.

Member States shall, in liaison with the Commission, coordinate among them-
selves their policies and programmes in the areas referred to in paragraph 1. The
Commission may, in close contact with the Member States, take any useful ini-
tiative to promote such coordination, in particular initiatives aiming at the es-
tablishment of guidelines and indicators, the organisation of exchange of best
practice, and the preparation of the necessary elements for periodic monitoring
and evaluation. The European Parliament shall be kept fully informed”

“(6) The Council, on a proposal from the Commission, may also adopt recom-
mendations for the purposes set out in this Article”
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“(7) Union action shall respect the responsibilities of the Member States for the
definition of their health policy and for the organisation and delivery of health
services and medical care. The responsibilities of the Member States shall include
the management of health services and medical care and the allocation of the
resources assigned to them. The measures referred to in paragraph 4(a) shall not
affect national provisions on the donation or medical use of organs and blood”

It is clear that the aim of the Directive is to promote maximum protection of human
health by laying down rules for cross-border health services, while respecting the
competence of the Member States to develop their own health systems.

“This Directive aims to establish rules for facilitating access to safe and high-
quality cross-border healthcare in the Union and to ensure patient mobility in
accordance with the principles established by the Court of Justice and to promote
cooperation on healthcare between Member States, whilst fully respecting the
responsibilities of the Member States for the definition of social security benefits
relating to health and for the organisation and delivery of healthcare and medical

care and social security benefits, in particular for sickness”**

“This Directive respects and is without prejudice to the freedom of each Member
State to decide what type of healthcare it considers appropriate. No provision
of this Directive should be interpreted in such a way as to undermine the
fundamental ethical choices of Member States.”

At the same time, the Directive highlights that, although the legislation allows free
use of cross-border services, Member States remain responsible for organising safe,
efficient, and high-quality healthcare on their territory. Furthermore, this Directive
does not aim to encourage patients to seek care outside the territory of the Member
State of affiliation.

“Notwithstanding the possibility for patients to receive cross-border healthcare
under this Directive, Member States retain responsibility for providing safe, high
quality, efficient and quantitatively adequate healthcare to citizens on their ter-
ritory. Furthermore, the transposition of this Directive into national legislation
and its application should not result in patients being encouraged to receive

treatment outside their Member State of affiliation.”**

22 Directive 2011/24/EU (10).
23 Directive 2011/24/EU (7).
24 Directive 2011/24/EU (4).
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Rules of the Patient Mobility Directive

The structure of the Directive is as follows. Following the introductory provisions
discussing the legal basis, the purpose, and the relationship of the Directive with
the coordination rules, Chapter 1 contains general provisions. It sets out the subject
and scope of the Directive, its relationship with other EU provisions, as well as the
definitions. Chapter 2 sets out the competences of the Member States, including
the responsibilities of both the Member State of treatment and the Member State of
affiliation. Chapter 3 sets out the provisions on the reimbursement of cross-border
healthcare, including the rules on healthcare subject to prior authorisation and the
administrative procedures for cross-border healthcare. Chapter 4 describes the rules
for cooperation between Member States in the field of healthcare. This includes
standards for mutual assistance, the establishment of European Reference Networks,
the recognition of prescriptions issued in another Member State, the cooperation
to develop capacities for diagnostics and care for rare diseases, the establishment
of an eHealth network and the cooperation on health technology assessment.” The
significance of these latter provisions is not in question, but, as already mentioned,
they are not described in detail in this study. Finally, Chapter 5 of the Directive
contains the implementing and final provisions.

In this chapter of the study, the rules of the Directive for cross-border healthcare
services are presented, with special reference to the definition of Member States’
competences, the rules on prior authorisation and reimbursement of costs, and the
provisions on administrative procedures.

Competences of Member States

The Directive defines under the article ‘Definitions’ what is meant by the terms of
Member State of treatment and Member State of affiliation.

“Member State of affiliation means: for persons referred to in point (b)(i),
the Member State that is competent to grant to the insured person a prior
authorisation to receive appropriate treatment outside the Member State of
residence according to Regulations (EC) No 883/2004 and (EC) No 987/2009;"%

“Member State of treatment means the Member State on whose territory
healthcare is actually provided to the patient. In the case of telemedicine,
healthcare is considered to be provided in the Member State where the healthcare
provider is established”?

25 BAETEN 2009: 159.
26 Directive 2011/24/EU Article 3 (c).
27 Directive 2011/24/EU Article 3 (d).
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Under the rules of the Directive, regardless of whether the Member State is a provider
or an insurance undertaking for a given cross-border healthcare, it must operate
a national contact point.® One of the most important tasks of the national contact
points (of which there may be several per Member State) is to keep in touch and
provide information. This applies to contacts with healthcare providers, health
insurers and patients. Contact points play a particularly significant role in enforcing
patients’ rights in relation to cross-border healthcare services, providing them with
information, inter alia, on healthcare providers, patients’ rights, complaint procedures
and means of redress.”

The Directive specifically includes the following responsibilities of the Member
State of treatment. It requires the national contact points they operate to provide,
at the request of patients, appropriate information, inter alia, on quality and safety
standards set by the Member State, on the assessment of healthcare providers or on
accessible hospitals for disabled people. It requires, inter alia, healthcare providers to
provide patients with adequate information on care options and availability, clear bills,
and accurate price information. The Member State of treatment should also provide
complaint procedures and mechanisms to which patients can seek redress in case of
any harm they may suffer. It should also operate professional indemnity insurance
schemes that are proportionate to the nature and extent of the risk associated with
the care provided on its territory and ensure patient access to care documentation in
order to ensure the continuity of care.* The Directive also provides for the prohibition
of discrimination on grounds of nationality, which covers, inter alia, that healthcare
providers apply to patients from other Member States the same scale of fees as they
apply to domestic patients. However, it is important that overriding reasons of public
interest, such as to avoid wasting financial, technical or human resources, the Member
State of treatment may restrict access to treatment for cross-border patients, but such
measures should not go beyond what is necessary and proportionate.*

It refers to the competence of the Member State of affiliation to reimburse the
costs of cross-border healthcare services, to provide any subsequent follow-up
medical treatment and to provide remote access to medical records. It also provides
for mechanisms to be in place to inform patients about their rights, entitlements,
appeals and remedies, and rules on reimbursement of costs in relation to cross-
border healthcare.?

28 PANURJASZ 2014 69.

29 Directive 2011/24/EU Article 6.

30 Directive 2011/24/EU Article 4 (2).

31 Directive 2011/24/EU Article 4 (3)—(4).
32 Directive 2011/24/EU Article 5.
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Rules on prior authorisation

One of the major changes brought about by the directive to the EU treatment system
is that it no longer makes the reimbursement of planned healthcare services subject
to prior authorisation. However, as explained in more detail in the next subsection,
there is also a change in the level of reimbursable costs when healthcare services
are provided under the rules of the Directive. To ensure the sustainability and
rational operation of health systems, there are healthcare services for which prior
authorisation may continue to be required.* It is for Member States to determine the
scope of these benefits subject to prior authorisation, but the Directive calls for the
application of the principle of proportionality as follows:

“[...] The system of prior authorisation, including the criteria and the application
of those criteria, and individual decisions of refusal to grant prior authorisation,
shall be restricted to what is necessary and proportionate to the objective to
be achieved, and may not constitute a means of arbitrary discrimination or an
unjustified obstacle to the free movement of patients”*

In summary, the Directive waives the obligation of prior authorisation for simpler,
routine care, but for care that requires more serious planning, infrastructure or poses
a risk to the patient, the use may be subject to prior authorisation by Member States.
These cases include:
* care requiring a hospital stay of at least one night, or services requiring the use
of medical equipment or infrastructure that are extremely costly and specialised
* treatments presenting a particular risk for the patient or the general public
* or where there are serious concerns about the quality or safety of the service
provided by the healthcare provider®

The importance of the Directive’s provisions on benefits subject to prior authorisation
is also indicated by the fact that we already find rules on this in the introductory
provisions. For example, in paragraph 40 it refers to the case law of the CJEU providing
for prior authorisation for hospital care, arguing, inter alia, that planning for such
care is of paramount importance, both from a cost-effectiveness point of view and
from the point of view of ensuring diverse, balanced, and multi-faceted hospital care,
avoiding a waste of technical and human resources.*

The issue of high-cost medical infrastructure was dealt with by the Court in the
case of the Commission v France,* where the ruling is an important addition to that

33 PENNINGS 2011: 439.

34 Directive 2011/24/EU Article 8 (1).

35 Directive 2011/24/EU Article 8 (2).

36 Directive 2011/24/EU (40).

37 (C-512/08. European Commission v French Republic.
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legislation. In this case, the European Commission opened infringement proceedings
against France on the ground that French social security legislation was contrary to
Community law by requiring prior authorisation for the use of care requiring the
use of significant medical equipment outside hospital settings. However, the CJEU
dismissed the Commission’s action on the grounds that the requirement for prior
authorisation was realistic in this case with a view to maintaining the financial balance
of the social security system. Thus, by that judgment, the CJEU classified the use of
MRI and PET scanners as particularly costly care.

Therefore, it is up to the Member States to determine which benefits are subject
to prior authorisation; this list shall be forwarded to the European Commission.*
The Directive provides that the scope of benefits on the list must be limited to what
is necessary and proportionate and that Member States should be able to “set up
different criteria for different regions or other relevant administrative levels for the
organisations of healthcare, or indeed for different treatments, as long as the system is
transparent and easily accessible and the criteria are made public in advance”

As provided for in the coordination regulations, if the necessary care cannot be
provided within the medically justified time limit in the Member State of affiliation,
prior authorisation for the planned healthcare must in any event be granted to the
patient. However, there are cases where, although care cannot be provided within the
medically justified time limit, authorisation may be refused, and the patient may need
to be directed towards other viable solutions. The Directive provides an exhaustive
list of these cases:

* where the patient would be exposed to a patient safety risk which, taking
into account the benefits of cross-border healthcare, cannot be considered
acceptable

* where cross-border healthcare would result in the population being exposed to
a serious safety risk

* where the healthcare service is provided by a provider with serious and specific
concerns regarding the quality of care and patient safety

* where the healthcare in question can be provided in the Member State of
affiliation within a medically reasonable period*

Overall, therefore, the Patient Mobility Directive recognises that requiring prior
authorisation for healthcare services constitutes an obstacle to the free movement
of services, but there are overriding reasons of public interest where any national
measure requiring prior authorisation to receive cross-border healthcare services is
acceptable.

38 Directive 2011/24/EU Article 8 (7).
39 Directive 2011/24/EU (44).
40 Directive 2011/24/EU Article 8 (6).
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Rules for reimbursement of costs

In addition to relaxing the rules on prior authorisation, the Patient Mobility Directive
also introduced significant changes to the rules on reimbursement compared to the
coordination rules. While the total amount of the treatment received in another
Member State is reimbursed by the Member State of affiliation under the coordination
rules when prior authorisation is granted, under the rules of the Directive, i.e., if the
treatment is received without prior authorisation, the costs may only be reimbursed
ex post, and the full cost of the treatment may not be covered. Indeed, the Patient
Mobility Directive lays down the following rules in this regard:

“The costs of cross-border healthcare shall be reimbursed or paid directly by
the Member State of affiliation up to the level of costs that would have been
assumed by the Member State of affiliation, had this healthcare been provided in
its territory without exceeding the actual costs of healthcare received.

Where the full costs of cross-border healthcare exceeds the level of costs that
would have been assumed had the healthcare been provided in its territory the
Member State of affiliation may nevertheless decide to reimburse the full cost.

The Member State of affiliation may decide to reimburse other related costs,
such as accommodation and travel costs, or extra costs which persons with
disabilities might incur due to one or more disabilities when receiving cross-
border healthcare, in accordance with national legislation and on condition that

there be sufficient documentation setting out these costs*!

Thus, one of the main changes introduced by the Directive is that, although it is
now possible to receive planned healthcare services without prior authorisation,
reimbursement of costs can only be made ex post or to the extent that the Member
State of affiliation would have assumed if the treatment had been provided on its
territory. Member States should put in place a transparent mechanism for calculating
the costs to be reimbursed, based on objective, non-discriminatory criteria known in
advance.”

Rules of administrative procedures
The enforcement of the rules of the Directive on cross-border healthcare services
depends to a large extent on cooperation between Member States. The administrative

procedures they have developed allow beneficiaries to enforce their rights, which

41 Directive 2011/24/EU Article 7 (4).
42 Directive 2011/24/EU Article 7 (6).
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must comply with certain rules set out in the Patient Mobility Directive. The Directive
requires that national rules of administrative procedures are to be objective and non-
discriminatory, and that information concerning them should be easily accessible and
publicly available.*

Member States should set reasonable time limits for the examination of requests
for cross-border healthcare and should take into account the applicant’s medical
status and the urgency and specific circumstances of the treatment. The Directive
also provides that decisions on reimbursement of costs must be properly reasoned
and open to challenge before the courts.* The directive provides for the possibility
of introducing a so-called prior notification system, which gives the patient
a confirmation in advance of the estimated reimbursable amount of care, considering
the patient’s clinical history.*

Monitoring the implementation of the Directive
Rules for monitoring the Directive

The Patient Mobility Directive provides for a separate section on how to monitor the
operation of the Directive and on reporting obligations for the European Commission.
This includes requiring the Commission to report to the European Parliament and to
the Council on the implementation of the Directive by 25 October 2015 and every
three years thereafter.® The report shall address the following aspects:
* patient flow
* financial aspects of patient mobility
* restrictive measures introduced by Member States on the reimbursement of
costs incurred for cross-border healthcare services and healthcare subject to
prior authorisation by Member States
* the functioning of the European Reference Networks and national contact
points?

The preparation of reports requires cooperation between Member States and the
Commission, since the Commission can only evaluate the systems and practices
put in place by Member States if they provide assistance and all information
to the Commission. As regards the methodology for preparing the reports, the
Commission reviews the websites operated by each Member State, in addition to
theoretical research and literature analysis, and uses participatory research methods.

43 Directive 2011/24/EU Article 9 (2)—(3).
44  Directive 2011/24/EU Article 9 (4).

45 Directive 2011/24/EU Article 9 (5).

46 Directive 2011/24/EU Article 20 (1).
47 Directive 2011/24/EU Article 20 (2).
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These include interviews with health insurers, healthcare providers, patients’ rights
representatives, patient advocacy groups, etc., and often use the so-called ‘bogus
patient’ research method to assess the adequacy of the information provided by
national contact points.

So far, the Commission has produced a total of 3 reports in 2015, 2018 and
2022. In this chapter, we review the latest Commission report published in 2022.

Commission Report 2022*

The Commission’s 2022 report concludes that patient mobility data remains low
and that there has been no significant increase compared to the periods covered by
previous reports. The report highlights that when assessing the number of healthcare
received under the rules of the Directive, it should not be overlooked that restrictions
to free movement as a result of the 2020 Covid—19 pandemic also play a significant
role in this. As regards the direction of patient mobility, it has been identified that
it is more significant among neighbouring countries and France remains one of the
largest countries of origin in this respect.

The Commission also explains in the report that consideration should be given not
to introduce a prior authorisation requirement, even where the Directive allows for
this. This is justified by the fact that due to the low level of patient mobility, its impact
on national health budgets remains marginal — so a system of prior authorisation is not
strictly necessary to protect health budgeting. However, if a Member State does apply
one, a well-defined and exhaustive list of treatments subject to prior authorisation
should be drawn up and made publicly available so that those entitled can easily
identify the applicable rules. Regarding reimbursement, the Commission has still
encountered some Member States’ practices that apply lower reimbursement levels
for cross-border healthcare services received by private/non-contracted healthcare
providers compared to public health systems. The Commission has also initiated
proceedings against these Member States for failure to fulfil their obligations.

The report highlights the cumbersome and disproportionate administrative
procedures applied by some Member States as an obstacle to the operation of the
Directive. In doing so, it recommends that national competent authorities avoid
unnecessary requests for information from patients, such as information on the
estimated cost of healthcare or waiting times for a particular treatment.

Regarding the adequacy of patient information, the report notes that accessibility
for persons with disabilities is not ensured on several websites operated by national
contact points and that information on accessible hospitals is still lacking in several

48 Report from the Commission to the European Parliament and the Council on the operation of
Directive 2011/24/EU on the application of patients’ rights in cross-border healthcare (12.5.2022).
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places. To help inform patients, the Commission has produced a specific handbook*
on their rights in cross-border healthcare, available in several languages, which
national contact points are encouraged to publish. Patients’ understanding of the
relationship between the Directive and the Coordination Regulation remains a major
problem, particularly as the responsibility for making decisions lies with patients.*®

Regarding the cooperation between Member States, the report highlights that the
Covid-19 pandemic situation has clearly transformed the focal point of cooperation
and has had a positive impact on developments in many situations. For example,
the report highlighted that the eHealth Network greatly facilitated the development
of contact tracing and warning applications and the development of the EU Digital
Covid Certificate. Cooperation on health technology assessment was also useful
in countering the pandemic, as it provided ongoing assessments of a range of
pharmacological and non-pharmacological therapies. Another major step forward
in eHealth was the adoption of the proposal for a regulation on the European Health
Data Space (MyHealth@EU),” which can help EU citizens ensure continuity of care
while abroad by expanding the eHealth service infrastructure.

Furthermore, as the report states, the epidemiological situation has further
highlighted the need for cross-border regional cooperation. Thus, intensive care sites
have been set up in several EU regions, which have proved vital during the rage of
the pandemic. The report sees the significance of the Directive in the post-pandemic
period as helping to overcome the huge backlog of routine, non-urgent treatments
postponed by utilising the free healthcare capacities available across the border.

The report concluded that, although patient mobility at European level is still low,
there is no doubt about the positive effects of the directive, which has encouraged
cooperation between health systems, particularly in the areas of rare diseases and
eHealth.

Cross-border healthcare provision and future challenges

In addition to the Commission’s implementation monitoring report, it is also
important to mention the Opinion of the European Committee of the Regions issued
in 2020% on the provision and prospects of cross-border healthcare. The opinion
highlights that cross-border patient mobility is a particularly important policy issue
where many problems offer complex solutions: For example, access to information on

49 Guiding Principles and Indicators for the practice of National Contact Points under the Cross-
border Healthcare Directive 2011/24/EU.

50 For more information of the development opportunities: KrisT6 2022: 169.

51 Proposal for a Regulation of the European Parliament and of the Council on the European Health
Data Space, COM (2022) 197 final.

52 For more information: GELLERNE LUKACs 2020: 1366.

53 Opinion of the European Committee of the Regions (2020/C 440/03) on the provision and future
prospects of cross-border healthcare.
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treatment abroad, continuity of care, exchange of information between medical staff
on both sides of the border, and logistical and administrative challenges affecting how
many citizens want to exercise their right to cross-border healthcare. The opinion
also draws attention to the fact that border regions are the main focus of cross-border
healthcare services, as many patients living there seek treatment in neighbouring
countries and therefore particular attention should be paid to these areas. Of course,
the experiences learned from the health crisis caused by the Covid—19 pandemic
also feature prominently in the document. Like the Commission’s 2022 report, the
opinion highlights that the biggest lesson of the pandemic is the need for closer
cooperation in Europe. Thus, it proposes the creation of an EU Emergency Health
Mechanism, linked to the EU Solidarity Fund and the European Centre for Disease
Prevention and Control. This is necessary to support local and regional leaders in
providing health services and supplies to hospitals and schools, buying medical
devices or hiring medical staff in future outbreaks. The opinion recalls the solidarity
clause enshrined in Article 222 of the TFEU, according to which the European Union
and its Member States act together in a spirit of solidarity when dealing with different
crisis situations. It also proposes the creation of so-called health corridors between
border regions, which will allow both patients and healthcare professionals to cross
the border during restrictions. The opinion also addresses the issue of patient mobility
and mentions Commission opinions showing that patient mobility is low and cross-
border healthcare services are most used in border regions, targeting neighbouring
countries. However, it highlights that low patient mobility is not a problem in itself,
as the Patient Mobility Directive only aims to complement healthcare service options
available at national level and clarify the rights of European patients travelling to
another Member State to receive healthcare. Thus, the effectiveness of the Directive
should not be measured in terms of the number of cross-border healthcare services,
but in terms of improving the situation of patients. Like the Commission’s reports,
the European Committee of the Regions stresses that information is of paramount
importance for the implementation of the Directive, so that the Commission could
help the information mechanism of Member States that perform worse by raising
awareness of practices in different countries, and that national contact points could
also improve their activities by setting up regional agencies. Regarding the application
of the prior authorisation system, it explains that, although in some cases it constitutes
an obstacle to cross-border patient mobility, it provides financial security for patients
and opens access to healthcare services abroad for less well-off citizens. Thus, it
considers that the possibility of introducing a prior authorisation requirement in the
Member States remains justified, but stresses that Member States should process
applications for prior authorisation with the shortest possible administrative time
and should not unnecessarily delay treatment. It also calls for the introduction of
a mechanism for prior notification of reimbursable costs as a form of certainty for
patients.
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Conclusion

With the creation of the Patient Mobility Directive, a multi-level regulation of
treatment abroad has emerged in the European Union. The coordination regulations
ensuring coordination of national social security systems allow cross-border access
to healthcare but make reimbursement of planned healthcare conditional on prior
authorisation. By contrast, the Patient Mobility Directive removed the obligation
to provide prior authorisation for reimbursement of costs for planned treatment
abroad, with a few exceptions. For care requiring more serious planning in terms of
organisation, technology, resources, or financing, as well as a hospital stay of several
days, Member States may maintain the requirement of prior authorisation in order
to preserve the financial sustainability of the systems and avoid wasting resources.
Furthermore, Member States may also require prior authorisation where there are
certain overriding reasons relating to the public interest. If beneficiaries make use of
the Patient Mobility Directive and receive planned care without authorisation, they
can only claim reimbursement of costs ex post and only to the extent that the Member
State of affiliation would have taken over if the treatment had been provided on its
territory. If, on the other hand, a person entitled to benefits is received under the
rules of the coordination regulation and receives the benefit with prior authorisation,
the full cost will be reimbursed by the Member State of affiliation and need not be
advanced by the recipient. The regulation thus gives EU citizens the opportunity to
access adequate and high-quality health services, but real effectiveness depends on
Member States’ implementing measures.

The Commission’s 2022 monitoring report on the implementation of the Directive
highlights that some Member States’ practices still make it significantly more difficult
for beneficiaries to access cross-border healthcare services. The biggest problem
mentioned in the report is still in relation to administrative procedures, as in many
cases they continue to impose unnecessary administrative burdens on patients. The
study also reviewed the opinion of the Committee of the Regions issued in 2020,
which also makes interesting findings on the provision and future challenges of cross-
border health services.

Summing up the study, the Patient Mobility Directive has removed all possible
barriers to cross-border healthcare services, but the number of EU citizens making
use of the legislation remains low. Analysing the Commission’s 2022 report and the
Committee of the Regions’ opinion issued in 2020, the problem could be alleviated
by improving information to EU citizens and strengthening cooperation between
border regions. However, in conclusion, it is important to underline — as described
in the opinion of the Committee of the Regions discussed in the study — that the
effectiveness of the Patient Mobility Directive should not be measured in terms of
the number of benefits received, but in terms of improving the situation of patients.
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The Legal Regulations and Governmental
Approaches towards Refugees in Jordan

MEERA ALMAAITAH!

Jordan has long been a refuge for those fleeing conflict and persecution in
neighbouring countries. As a result, the country has developed a robust set
of laws and policies to protect refugees and provide them with the support
they need to rebuild their lives. In this context, understanding the refugee
laws in Jordan is crucial for anyone interested in the welfare of refugees and
the broader humanitarian crisis in the region.

With over 750,000 registered refugees, Jordan is home to one of the
largest refugee populations in the world. The country has been praised for its
generosity and commitment to protecting refugees, but also faces significant
challenges in providing for the needs of such a large and diverse population.
Understanding the legal framework that governs refugees in Jordan is
essential to addressing these challenges and improving the lives of those
affected by conflict and displacement.

The ongoing conflict in Syria has resulted in a massive influx of refugees
into neighbouring countries, including Jordan. To meet the needs of this
growing population, the Jordanian government has established a set of laws
and policies designed to provide refugees with protection, assistance, and
access to essential services. This legal framework is a critical component of the
countrys humanitarian response to the Syrian crisis and plays an essential
role in the lives of hundreds of thousands of refugees living in Jordan.

Keywords: asylum rights, Jordan, legislation, governmental approaches,
health services and accessibility for Jordanian refugees

Overview of the refugee crisis in Jordan

The refugee crisis in Jordan is one of the most pressing humanitarian issues of
our time. The country is home to hundreds of thousands of refugees, including
many who have fled violence and persecution in neighbouring Syria and Iraq.
The sheer number of refugees in Jordan has placed an enormous strain on
the countrys resources and infrastructure. Government and civil society have
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worked tirelessly to provide essential support and services to refugees, including
healthcare, education, and legal aid.?

Despite these efforts, the crisis continues to pose significant challenges. Many
refugees face a range of issues, including limited access to essential services, legal and
administrative barriers, and economic insecurity.

Overall, the refugee crisis in Jordan represents a major challenge for the country
and the international community as a whole. Finding lasting solutions to this crisis
will require ongoing commitment and investment in support for refugees, as well as
broader efforts to address the root causes of displacement and conflict in the region.?

Importance of refugee laws in protecting vulnerable populations

Refugee laws play a critical role in protecting vulnerable populations who have been
forced to flee their homes due to violence, persecution, or other forms of harm.
These laws provide a legal framework for ensuring that refugees are able to access
essential services and support, and that they are not subjected to further harm or
mistreatment.*

In the absence of robust refugee laws, refugees are often at risk of being denied
basic rights and protections, including access to healthcare, education, and legal aid.
They may also face discrimination, exploitation, and violence.

By contrast, countries that have strong and effective refugee laws are able to
provide a range of critical protections and services to refugees. These may include
access to healthcare and education, legal aid, and protection from discrimination and
persecution.

In addition to providing essential support for refugees, strong refugee laws can
also help to promote greater stability and security in regions affected by displacement
and conflict. By ensuring that refugees are able to access the support and resources
they need, these laws can help to mitigate the impact of displacement on vulnerable
populations, and help to promote greater social cohesion and stability.>

Ultimately, the importance of refugee laws in protecting vulnerable populations
cannot be overstated. By providing a legal framework for ensuring that refugees
are able to access essential support and protections, these laws play a critical role
in promoting human rights and social justice, and in helping to ensure that those
who have been forced to flee their homes are able to rebuild their lives in safety and
security.

CuLcas1 2017: 323-326.
MEeLoTTI 2018.
Ryan 2018.
WEISSBRODT et al. 2009.
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Background on Jordan’s refugee laws
Overview of the legal framework governing refugees in Jordan

The legal framework governing refugees in Jordan is complex and multi-faceted,
reflecting the country’s long history of hosting refugee populations. At its core, this
framework is built around a range of national and international legal instruments that
have been designed to protect the rights and welfare of refugees.

Key elements of the legal framework for refugees in Jordan include:*

* The 1951 Convention relating to the Status of Refugees: This international
treaty sets out the basic legal principles governing the treatment of refugees,
and provides a framework for defining who qualifies as a refugee.

* The 1967 Protocol relating to the Status of Refugees: This protocol extends the
scope of the 1951 Convention to cover refugees who are not covered by the
original treaty, such as those who have fled their homes due to conflict or other
forms of violence.

* The Jordanian Nationality and Entry into Jordan Law: This law sets out the
procedures and requirements for refugees to enter and remain in Jordan.

* The Jordanian Residency Law: This law governs the rights and obligations of
refugees who have been granted residency in Jordan, including their right to
work, access healthcare, and receive education.

* The Jordanian Refugee Affairs Directorate: This government agency is
responsible for implementing Jordan’s refugee laws and policies, and for
overseeing the provision of support and services to refugees.

Together, these legal instruments and institutions form the basis of Jordan’s legal
framework for refugees, providing a range of critical protections and support to
vulnerable populations who have been forced to flee their homes.

Historical context and evolution of refugee laws in Jordan

Jordan has a long history of hosting refugee populations, dating back to the establish-
ment of the state of Israel in 1948. Over the years, the country has been home to large
numbers of refugees from Palestine, Iraq, and Syria, among other places.

In the early years of its history, Jordan did not have a formal legal framework for
addressing the needs of refugees. However, as the number of refugees in the country
grew, the government began to develop a range of policies and programs aimed at
addressing their needs.

6  HoviwL 2016.
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One of the key milestones in the evolution of refugee laws in Jordan was the
country’s accession to the 1951 Convention relating to the Status of Refugees in
1963. This treaty provided a framework for defining who qualifies as a refugee, and
set out a range of legal principles governing their treatment.

Over the years, Jordan has continued to refine its legal framework for refugees,
enacting a range of laws and policies designed to protect their rights and welfare. For
example, in 2008, the government introduced the Residency Law, which established
a legal framework for granting residency to refugees and providing them with access
to essential services and support.”

More recently, Jordan has taken a number of steps to strengthen its legal framework
for refugees, including the adoption of the National Resilience Plan in 2017. This plan
seeks to promote the social and economic inclusion of refugees, and to provide them
with greater access to education, healthcare, and other essential services.

Overall, the historical context and evolution of refugee laws in Jordan reflects
the country’s ongoing commitment to protecting vulnerable populations who have
been forced to flee their homes due to conflict, persecution, and other forms of harm.
While significant challenges remain, Jordan’s legal framework for refugees represents
an important step forward in ensuring that these populations are able to access the
support and protections they need to rebuild their lives in safety and security.®

Key principles and policies of Jordan’s refugee laws

Jordan’s refugee laws are based on a set of key principles and policies that are designed
to protect the rights and welfare of refugees and to promote their social and economic
inclusion. Some of the key principles and policies of Jordan’s refugee laws include:’

* Non-refoulement: Under Jordanian law, refugees cannot be returned to their
country of origin if they are at risk of persecution or harm. This principle, known
as non-refoulement, is a cornerstone of refugee protection, and is enshrined in
both international and Jordanian law.

* Access to essential services: Jordan’s refugee laws require that refugees have
access to essential services, such as healthcare, education, and employment.
This includes provisions for providing refugees with identity documents, work
permits, and access to social services.

* Inclusion in national systems: Jordan’s refugee laws aim to promote the
inclusion of refugees in national systems, including the education system and
the healthcare system. This includes measures to ensure that refugees have
access to the same services and opportunities as Jordanian citizens.

7  NEwWMAN-SELM 2003.
LARKING 2014.
9  Ryan 2002.
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¢ Community-based support: Jordan’s refugee laws recognise the importance
of community-based support for refugees, and encourage the participation of
local communities in supporting the needs of refugee populations. This includes
efforts to build bridges between refugees and host communities, and to promote
social cohesion and mutual understanding.

* Protection of vulnerable populations: Jordan’s refugee laws are designed to
protect the most vulnerable refugee populations, including women, children,
and people with disabilities. This includes measures to prevent and respond
to gender-based violence, and to provide specialised support to vulnerable
populations.

Overall, these principles and policies reflect Jordan’s commitment to protecting the
rights and welfare of refugees and to promoting their social and economic inclusion.
While significant challenges remain, Jordan’s refugee laws represent an important
step forward in ensuring that refugees are able to access the support and protections
they need to rebuild their lives in safety and security.

Non-refoulement and protection from persecution
Definition of non-refoulement and its importance in refugee law

Non-refoulement is a fundamental principle of refugee law that prohibits the forced
return of individuals to a country where they face the risk of persecution, torture,
or other forms of harm. This principle is enshrined in several international treaties,
including the 1951 Convention relating to the Status of Refugees and its 1967 Protocol,
as well as regional refugee instruments such as the African Union Convention on
Refugees.

The principle of non-refoulement is based on the recognition that refugees are
entitled to protection under international law, and that returning them to a situation
where they face persecution or harm would violate their human rights. It is also
grounded in the principle of non-discrimination, which holds that all individuals have
the right to be protected from persecution and harm regardless of their nationality,
race, religion, or other factors.

Non-refoulement is considered a cornerstone of refugee protection, and is widely
recognised as a norm of customary international law. It is also an important legal
principle in national refugee laws, including in Jordan, where it is explicitly enshrined
in the country’s legal framework for refugees.'®

The importance of non-refoulement in refugee law cannot be overstated. It is
a fundamental principle that ensures the safety and security of refugees, and protects

10 HATHAWAY 1991.
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them from the risk of persecution, torture, and other forms of harm. Without the
principle of non-refoulement, refugees would be at risk of forced return to situations
of danger and would be denied the basic human rights to which they are entitled.

Jordan’s commitment to non-refoulement and protection from persecution

Jordan has a strong commitment to non-refoulement and to protecting refugees from
persecution and harm. The country has been a signatory to the 1951 Convention
relating to the Status of Refugees and its 1967 Protocol since 1956, and has developed
a legal framework for refugees that is in line with international standards.

Under Jordanian law, refugees cannot be returned to their country of origin if they
are at risk of persecution or harm. This principle of non-refoulement is enshrined in
the country’s refugee laws, which prohibit the forced return of refugees to situations
of danger. Jordan has also taken steps to ensure that refugees have access to legal
assistance and representation, and has established procedures for determining
refugee status and providing protection to those who are recognised as refugees.

In addition to its legal framework for refugees, Jordan has also demonstrated
a strong commitment to protecting refugees from persecution and harm through
its humanitarian assistance programs. The country has provided refuge to millions
of people fleeing conflict and persecution in neighbouring countries, including Iraq,
Syria, and Palestine, and has worked closely with international organisations such as
UNHCR to provide support and protection to refugees.!!

Despite the challenges posed by the ongoing refugee crisis, Jordan’s commitment
to non-refoulement and to protecting refugees from persecution remains strong.
The country’s efforts to provide assistance and protection to refugees reflect its
recognition of the importance of upholding the fundamental principles of refugee
protection and human rights.

Impact of non-refoulement on refugees in Jordan

The principle of non-refoulement has had a significant impact on refugees in Jordan,
as it has helped to ensure their safety and protection from persecution and harm. By
prohibiting the forced return of refugees to situations of danger, non-refoulement
has provided a critical safeguard for refugees in Jordan and has helped to prevent the
violation of their human rights.

In practice, the principle of non-refoulement has enabled refugees in Jordan to
seek asylum and protection without fear of being forcibly returned to their country

11 GoobpwIN-GILL-McADAM 2007.
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of origin. This has given them the opportunity to rebuild their lives in safety and
security, and has enabled them to access vital humanitarian assistance and support.'

Non-refoulement has also played an important role in shaping Jordan’s legal
framework for refugees, which is designed to protect the rights of refugees and
ensure that they are treated with dignity and respect. By enshrining the principle
of non-refoulement in its refugee laws, Jordan has demonstrated its commitment to
upholding the fundamental principles of refugee protection and human rights.

Despite the challenges posed by the ongoing refugee crisis, the principle of non-
refoulement continues to be a critical tool for protecting refugees in Jordan. As long
as the country remains committed to this principle and to upholding the rights of
refugees, it will continue to serve as a model for other countries seeking to provide
protection and assistance to vulnerable populations.'®

Access to essential services
Overview of the services provided to refugees in Jordan

Refugees in Jordan have access to a range of services designed to meet their basic needs
and provide them with the support they need to rebuild their lives. These services
are provided by a variety of organisations, including the Jordanian government, UN
agencies, and international and local NGOs.

One of the most important services provided to refugees in Jordan is shelter. Many
refugees are housed in refugee camps or in urban areas, where they receive support
and assistance with housing, food, and other basic necessities. In addition to shelter,
refugees in Jordan have access to healthcare, education, and other essential services,
including water and sanitation facilities."

UN agencies and NGOs play a critical role in providing these services, working
closely with the Jordanian government to ensure that refugees have access to the
support they need. UNHCR, for example, provides protection and assistance to
refugees in Jordan, including assistance with registration, legal aid, and resettlement.
Other organisations, such as the International Rescue Committee (IRC) and Save the
Children, provide healthcare, education, and other services to refugees in both urban
and camp settings.

In recent years, there has been a growing emphasis on providing refugees with
opportunities for self-reliance and economic empowerment. As a result, many
organisations are now providing vocational training, job placement services, and
other support aimed at helping refugees to become more self-sufficient and less
reliant on humanitarian assistance.

12 KALiN—-KUNzLI 2009.
13 McApawm 2010.
14 KARASAPAN 2015.
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Despite these efforts, the scale of the refugee crisis in Jordan remains daunting, and
there are significant gaps in the services and support available to refugees. As such,
there is an ongoing need for increased funding and resources to support the needs of
refugees and to ensure that they have access to the services and support they need to
rebuild their lives in safety and dignity.

Healthcare services and their availability to refugees in Jordan

Healthcare is a critical service for refugees in Jordan, many of whom have fled their
homes due to conflict, persecution, and other forms of violence. While the Jordanian
government has made significant efforts to provide healthcare services to refugees,
the scale of the refugee crisis and the limited resources available have made it difficult
to ensure that all refugees have access to the care they need.

The Jordanian government provides healthcare services to refugees through its
public healthcare system, which is available to all residents of the country, regardless
of their nationality or legal status. Refugees are entitled to receive primary healthcare
services, including consultations with doctors and access to medications, free of
charge. However, specialised medical care and hospitalisation may not be covered,
and there are often long waiting times for appointments and treatments.!®

To address these challenges, a number of organisations, including UNHCR and
international NGOs, have established healthcare programs and clinics specifically
for refugees. These programs provide a range of services, including basic medical
care, mental health support, and assistance with chronic conditions. They also help
to address the language barriers that can make it difficult for refugees to access
healthcare services in the public system.

Despite these efforts, however, there are still significant challenges in ensuring
that all refugees have access to the healthcare services they need. Many refugees live
in remote or hard-to-reach areas, making it difficult for them to access healthcare
services. In addition, there are ongoing funding challenges, which can limit the
availability of specialised medical care and other critical services.'

Overall, while healthcare services are available to refugees in Jordan, there is still
much work to be done to ensure that all refugees have access to the care they need to
stay healthy and rebuild their lives in safety and dignity.

Education and language training for refugees in Jordan

Access to education and language training is essential for refugees in Jordan to rebuild
their lives and integrate into the host community. While the Jordanian government has

15 AKRAM-SYRING 2014.
16 CoSTELLO-FOSTER-MCADAM 2021.
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made significant efforts to provide education and language training opportunities to
refugees, the scale of the refugee crisis and limited resources have made it challenging
to ensure that all refugees have access to these services.

The Jordanian government has taken steps to integrate refugees into the national
education system, allowing them to attend public schools alongside Jordanian
students. However, there are still significant barriers to education for refugees,
including language barriers and a lack of resources to support their education. Many
refugee children have experienced long gaps in their education due to displacement
and may struggle to catch up academically.

To address these challenges, a number of organisations, including UNHCR and
international NGOs, have established education programs and language training
opportunities specifically for refugees. These programs aim to provide quality
education and support to refugee children and youth, as well as to adults who may
need language training to access employment opportunities.

Despite these efforts, there are still significant challenges in ensuring that all
refugees have access to education and language training opportunities. Many refugees
live in remote or hard-to-reach areas, making it difficult for them to access education
services. In addition, funding for education and language training programs is
limited, and there is a need for greater coordination between government and non-
governmental actors to ensure that resources are used effectively.'”

Overall, while there have been significant efforts to provide education and language
training to refugees in Jordan, more needs to be done to ensure that all refugees have
access to these critical services. By investing in education and language training for
refugees, Jordan can help to ensure that they have the skills and knowledge they need
to rebuild their lives and contribute to the host community.

Access to legal aid and support for refugees in Jordan

Access to legal aid and support is critical for refugees in Jordan, who may face a range
of legal challenges related to their status and their ability to access basic rights and
services. While the Jordanian government has established a legal framework to
protect refugees and provide them with legal assistance, the scale of the refugee crisis
and limited resources have made it challenging to ensure that all refugees have access
to these services.

The Jordanian government has established a legal aid system to provide refugees
with access to legal assistance, including legal advice and representation in court. The
legal aid system is managed by the Ministry of Justice and includes a network of legal
aid centres across the country.

17 NANDA 1989.
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In addition to the government’s legal aid system, a number of non-governmental
organisations (NGOs) and international organisations provide legal aid and support
to refugees in Jordan. These organisations offer a range of services, including legal
advice, representation, and assistance with documentation and administrative
procedures.

Despite these efforts, there are still significant challenges in ensuring that all
refugees have access to legal aid and support. Many refugees may not be aware of
their legal rights and the services available to them, and language barriers may make it
difficult for them to access legal assistance. In addition, funding for legal aid programs
is limited, and there is a need for greater coordination between government and non-
governmental actors to ensure that resources are used effectively.!®

Overall, while there have been significant efforts to provide legal aid and support
to refugees in Jordan, more needs to be done to ensure that all refugees have access to
these critical services. By investing in legal aid and support for refugees, Jordan can
help to ensure that they have the legal assistance they need to protect their rights and
access basic services.

Challenges to implementing refugee laws in Jordan
The strain of refugee populations on Jordan’s resources and infrastructure

The large and sustained influx of refugees into Jordan has placed significant strain
on the country’s resources and infrastructure. With over 650,000 registered refugees
and many more unregistered, the population of refugees in Jordan now constitutes
a significant proportion of the country’s overall population.

One of the most significant challenges posed by the refugee crisis is the strain it
has placed on Jordan’s infrastructure, including housing, water, and sanitation. The
large influx of refugees has led to overcrowding in many areas and has put significant
pressure on the country’s water resources, which were already limited.

In addition to these challenges, the refugee crisis has also had an impact on
Jordan’s economy. The large numbers of refugees have created increased demand for
goods and services, which has driven up prices in many areas. At the same time, many
refugees are unable to work legally, which has limited their ability to contribute to the
economy and has led to increased reliance on aid.

Despite these challenges, Jordan has made significant efforts to provide services
and support to refugees. The government has established a number of refugee
camps and has worked with international organisations to provide basic services
such as healthcare, education, and water and sanitation. NGOs and international
organisations have also played a key role in providing support to refugees.

18 ANNAMALAI 2014.
19 PALMER 2000.
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However, with the ongoing conflict in Syria and the continued arrival of refugees,
the strain on Jordan’s resources and infrastructure is likely to continue. Addressing
these challenges will require sustained investment in infrastructure and services, as
well as continued cooperation between the government, NGOs, and international
organisations.

Difficulties in ensuring access to essential services for all refugees

Ensuring access to essential services for all refugees in Jordan has been a significant
challenge. Despite the efforts of the government and international organisations,
many refugees still struggle to access basic services such as healthcare, education,
and legal support.

One of the main barriers to access is the sheer scale of the refugee crisis. With
hundreds of thousands of refugees in the country, providing services to everyone who
needs them is a complex and difficult task. Resources are often stretched thin, and it
can be challenging to identify and reach all of the refugees who require assistance.

Another challenge is the geographic dispersion of the refugee population. While
many refugees live in designated camps, many others are dispersed throughout urban
areas. This can make it difficult to provide services to everyone who needs them,
particularly in areas where resources are already scarce.

Language barriers can also be a significant challenge, particularly for refugees who
do not speak Arabic. Many essential services are provided in Arabic, which can make
it difficult for refugees to access the support they need.

In addition to these challenges, there are also specific barriers to access for
vulnerable populations such as women, children, and those with disabilities. For
example, women may face cultural barriers that prevent them from accessing
healthcare or legal support, while children may struggle to access education due to
a lack of resources or discrimination.”

Addressing these challenges will require a coordinated and sustained effort from
the government, international organisations, and NGOs. This will involve not only
providing essential services but also addressing the underlying factors that contribute
to barriers to access, such as language barriers and discrimination.

Legal and administrative challenges in implementing refugee laws in Jordan
The implementation of refugee laws in Jordan has been challenging due to a range of

legal and administrative issues. Some of the key challenges include:*

20 KHORY 2012.
21 Ryan 2018.
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* Limited resources and capacity: The sheer number of refugees in Jordan
has placed a significant strain on the country’s resources and administrative
capacity. This has made it difficult to provide refugees with the services and
support they require.

* Complex legal framework: The legal framework governing refugees in Jordan
is complex and can be challenging to navigate. This can make it difficult for
refugees to access the protection and support they are entitled to under the law.

* Inconsistent implementation: The implementation of refugee laws in Jordan has
been inconsistent, with variations in practice between different government
agencies and regions. This can lead to confusion and uncertainty among
refugees regarding their legal status and entitlements.

* Limited access to legal aid: Many refugees in Jordan have limited access to legal
aid, which can make it difficult for them to navigate the legal system and access
the protection and support they require.

* Language barriers: Many refugees in Jordan do not speak Arabic, which can
make it difficult for them to understand the legal system and access legal
support.

Addressing these legal and administrative challenges will require a concerted effort
from the government, civil society organisations, and the international community.
This will involve not only providing resources and capacity-building support but also
ensuring that refugees have access to legal aid and information in languages they
understand. It will also require ensuring consistent implementation of refugee laws
and policies across different government agencies and regions.

Conclusion
Recap of the importance of Jordan’s refugee laws

Jordan’s refugee laws are crucial for protecting vulnerable populations and providing
support to those who have fled their homes due to conflict, persecution, or other
reasons. Some of the key benefits and impacts of these laws include:*

* Protection from persecution: Jordan’s commitment to non-refoulement ensures
that refugees are not returned to countries where they may face persecution,
torture, or other forms of harm.

* Access to essential services: Refugees in Jordan have access to healthcare,
education, and other essential services that can help them rebuild their lives
and create a sense of stability.

22  AKRAM-SYRING 2014.
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* Legal support and protection: Jordan’s legal framework for refugees provides
a range of protections and support, including access to legal aid and assistance
with resettlement and other legal processes.

* A model for other countries: Jordan’s approach to refugee protection has been
hailed as a model for other countries to follow, particularly in the Middle East
and North Africa.

Overall, Jordan’s refugee laws are critical for ensuring that vulnerable populations
are protected and supported during times of crisis. While there are challenges in
implementing these laws, continued efforts to strengthen and enforce them can have
a significant impact on the lives of refugees in Jordan and beyond.

The continued need for support for refugees in Jordan and beyond

Despite the progress made in protecting and supporting refugees in Jordan, the need
for ongoing support remains high. The ongoing conflict in neighbouring Syria and
other crises in the region continue to drive displacement, with new waves of refugees
arriving in Jordan each year.

To meet the ongoing needs of refugees in Jordan and beyond, it is essential to
continue providing funding and support for essential services like healthcare,
education, and legal aid. In addition, efforts to address the root causes of displacement,
such as conflict and political instability, can help prevent future waves of displacement
and reduce the burden on host countries like Jordan.?

Beyond Jordan, there is a global need for increased support for refugees,
with millions of people displaced around the world. This includes providing safe
and legal pathways for refugees to resettle in other countries, as well as supporting
countries like Jordan that are hosting large numbers of refugees.

By working together to address the ongoing refugee crisis, we can provide hope
and support to those who have been forced to flee their homes, and help build
a brighter future for all.

Final thoughts on the significance of refugee laws for protecting vulnerable
populations

In a world where millions of people are displaced due to conflict, persecution, and
other factors, refugee laws play a critical role in protecting vulnerable populations

and ensuring that they have access to the support and resources they need to rebuild
their lives.

23 Dk LAuRrI 2016.

ACTA HUMANA « 2024/1. 103



MEERA ALMA'’AITAH

The importance of refugee laws cannot be overstated. They provide legal
protections against persecution, ensure access to essential services like healthcare
and education, and offer a range of support and assistance to refugees as they navigate
the challenges of displacement.**

Jordan’s refugee laws are an example of how such laws can be implemented
effectively, and the impact they can have on the lives of refugees. However, the ongoing
refugee crisis requires continued support and action from the international community
to provide adequate protection, support, and resources to refugees in need.

In the face of ongoing conflict and displacement, it is essential that we continue
to advocate for the rights of refugees, and work together to build a more just and
compassionate world where everyone has the opportunity to thrive.
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Regulation of Assisted Reproduction
in Hungary'

JANOS ZADORI? — KATALIN SZOBOSZLAI-KISS?

Following the implementation of state oversight of human reproductive
procedures in 2020, several regulations have been introduced to mitigate
potential issues. To enhance patient care and alleviate the workload of
IVF centers, a network of specialized infertility outpatient clinics will
be established alongside existing centers of assisted reproduction. These
changes aim to address the challenges faced by infertility centers and
improve the chances of patients having children. The policy currently allows
for up to five insurance-funded treatment cycles, while cryopreserved embryo
transfers are not subject to a specific limit. Furthermore, the previous three-
month waiting period between treatment cycles has been eliminated, and
restrictions on the number of embryos that can be implanted have been
implemented. Limiting the number of embryos transferred during IVF
procedures is a common practice aimed at reducing the risks associated
with multiple pregnancies. By allowing only one embryo for the first transfer
up to the age of 36, especially when transferred on day five of embryonic
development, this initiative prioritizes the health and safety of both
the mother and potential offspring. It helps to minimize the chances of
complications such as preterm birth and low birth weight, which are more
common with multiple pregnancies. Additionally, it can improve the overall
success rates of IVF by focusing on the quality of the transferred embryo
rather than the quantity. The Hungarian government anticipates that these
measures will enhance the success rates of IVF treatments, consequently
leading to a rise in future childbirths and a decrease in the number of frozen
embryos. This study aims to delineate the effectiveness of the introduced
changes in 2023 and provide recommendations accordingly.

Keywords: in vitro fertilisation, human reproductive rights, ethics of
artificial insemination, infertility care, embryo donation
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Introduction

Infertility is an important social phenomenon that needs much more attention due
to demographic decline than earlier. These days, fertility and reproductive capacity
itself are declining, even at a young age. It is also an important issue for the electorate,
because regarding medical treatments, there is an exemplary state-subsidised
programme in Hungary. IVF has a very high level of social acceptance,* while the
number of opponents, although low, is also relevant. The main opponents are leaders
of the Roman Catholic Church. According to the Catholic doctrine, the artificial
human reproduction should be prohibited because it is regarded as the same method
as abortion due to the fact that some embryos die during the procedure.

“In vitro fertilisation” (IVF) is one of the most significant medical advancements of
the 20% century.’ Robert G. Edwards was awarded the Nobel Prize for his contributions
to this field. Since the birth of the first IVF baby in 1978, nearly eight million people
have been born through this procedure and have lived happy, healthy, and fulfilling
lives.

The incredible number of couples struggling with infertility addresses a complex
problem as the accelerated world, the challenges of women’s integration into the
labour market, the tendency to delay starting a family, modern lifestyles, stress,
environmental factors and different diseases are not conducive to delayed childbearing,
in addition to other factors which are also behind this phenomenon. Infertility is not
just a medical but also a growing social problem that requires attention.

Infertility affects approximately 9-10% of the global population, making it a wide-
spread phenomenon. In 2015, a report estimated that 48.5 million couples worldwide

4 Infertility is a medical condition, and its treatment can be costly and complex. One of the most
effective medical techniques for treating infertility is in vitro fertilisation (IVF). IVF involves the
fusion of the gametes of the two prospective parents outside the body in a flask, under artificial
conditions. The procedure is preceded by a lengthy preparation phase involving both members
of the parental couple. The maturation and retrieval of the eggs from the body is a significant
process. To produce more than one egg per cycle, drugs are injected into the woman’s body. These
cells are then surgically removed, a procedure known as puncture. On the day of the puncture, the
male gametes are thawed in a petri dish and, if necessary, injected by a biologist into the oocytes
to trigger cell division. IVF can result in the production of multiple embryos. Typically, a single
embryo is implanted into the womb after being cultured for three to five days. The embryos are
kept outside the body in a special incubator and are either transferred to the womb or frozen
during their development. Embryos that are not yet ready for implantation but viable are also
frozen. This medical procedure is strictly regulated by law.

5  Invitro fertilisation (IVF) is carried out using different medical methods. Some use medication,
while others undergo insemination, where sperm is transferred into the womb using a device. In
certain cases, neither of these methods can be used, and IVF or intracytoplasmic sperm injection
(ICSI) may be the most appropriate option. The gametes of the parents are fused outside the body,
and the resulting embryos are kept in a laboratory environment. The pre-embryos are transferred
back to the womb (uterus) on the most ideal day for natural conception. The other embryos, twins,
are ‘anaesthetised’ in a protective solution (vitrification, also known as freezing) to give them
a chance of life in the future. The debate should focus on protecting human embryos that do not
survive the process.
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were infertile. The growing demand for treatments is predicted by market analysts
regarding a $50 billion healthcare market in this area by 2030.6

There is only limited public data available on the period following the phased
introduction of state funding of infertility clinics in 2020. Prior to the legislation, the
state acquired the clinics belonging to the Kaali Institute system by sale. As a result,
only public health centres are allowed to provide fombicide treatment.” The clinics
have been placed under the control of the Directorate of Human Reproduction of
the National Directorate General of Hospitals. In parallel with this provision, the
use of medication in care has also become 100% subsidised. Since 2020, screening
tests and related diagnostic services have also become publicly funded. Thanks to
the changes, screening and treatment are free of charge for women aged 45 and
over in Hungary. A complex system has been created, accessible to all free of charge.
However, the resulting increase in demand requires the involvement of additional
specialists. Currently, seven clinics in Budapest and six in the countryside provide
assisted reproductive services.

Since the introduction of state supervision in 2020, a number of (mitigating) relief
regulations have been launched.® The amending provisions cover three broad areas:
patient care (access to and retention of those eligible for treatment, establishment of
specialised outpatient clinics); financing (making treatment free of charge); and the
creation of a legal framework to support further steps to achieve certain pregnancies
(single embryo implantation for mothers under 36).

6  According to the latest statistics, infertility is a global epidemic, affecting 9-10% of the population,
and according to a 2015 report, around 48.5 million couples globally were infertile. The growing
demand for treatments is also indicated by the fact that market analysts forecast a $50 billion
healthcare market in this area by 2030. LovAszy 2020b: 8.

7 Invitro fertilisation (IVF) is a medical procedure in which the gametes of the intended parents are
fused by professionals outside the body in an artificial environment. There are various methods,
including fusion and injection. It is a technical term for a specific technique. The intervention
for fombicide is a drastic measure. Participants undergo a thorough examination and various
methods, including insemination, before the medical intervention. During insemination, a sperm
cell is injected into the mother’s womb, resulting in pregnancy and the birth of a child. However,
the fusion of cells from outside the body may raise ethical or psychological concerns for many
individuals. Some opponents of IVF argue that it can damage marriage because fertilisation
takes place outside the body. Additionally, the extraction of gametes, such as eggs retrieved by
a surgical procedure called puncture for women or donated eggs from a clinic in the case of men, is
prohibited by religious Catholic morality; and therefore, the procedure is not allowed for religious
individuals. The same applies to those of the Jewish faith. Both arguments can be refuted by the
practice itself. The doctor, as a specialist, is involved in the process of fertilisation.

8  The amendments were published in July and October 2023. The most recent amending rules
were released for public consultation in October 2023 and are available on the website of the
Government of Hungary under Ministerial Decrees, see: https://kormany.hu/dokumentumtar/
egyes-eu-es-egeszsegbizt-t-min-rend-humanrepr-elj-osszef-mod-min-rend
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Changes in patient care
Retaining people in treatment, reducing drop-outs

As data before 2020 is not publicly available, a comparative analysis cannot be made.
However, published data on the number of patients treated between 2020 and 2021 is
accessiblein anarticle entitled The Development Concept of Infertility Care in Hungary®
The paper was published in the April 2023 issue of the Review on Gynaecological and
Obstetric Training, published by the Institute of Human Reproduction of the National
Directorate General of Hospitals and the Urology Clinic of Semmelweis University.
According to the study 7091 IVF treatments were carried out during the period
examined.!® The success rate of the interventions was 25%. This is the twinning rate
for many years. It can be concluded that 1772 children were born from IVF treatments
carried out in the period under review. It is not clear from the article how the number
of children born was distributed among the 13 infertility centres. The authors of that
article did not investigate the success rates but focused their analysis on the causes of
patient drop-out. Their analysis reveals that patients often give up on ART after two
unsuccessful treatments without taking advantage of the additional opportunities
offered by public funding. The NDGH Institute of Human Reproduction aims to
keep couples who drop out of treatment in the system through positive measures."
These modifications should positively influence the patient’s attitudes: “a significant
proportion of patients are therefore unlikely to take advantage of the amount of
fombicide treatment that would give them a realistic chance to become family”’*? The
published high drop-out rate is indeed shocking. It is well known that the biggest
difficulty an infertile couple faces is getting into the clinic. The question arises as to
what might be the explanation for the fact that they stop treatment after the second or
third unsuccessful treatment. The 2023 amendment abolished the time limit between
treatments. The waiting period between two implantations was a minimum of three
months until 2023. This change raises a number of questions. Can the abolition of the
three-month waiting period have the retention effect that would encourage patients
to take advantage of all the funded treatments? Can we predict whether the abolition
of the waiting time limit will have a positive effect on the increase in the number of

9  VESZTERGOM et al. 2023b: 45-50.

10 “The NDGH 2022 study shows that of the 7,091 cases treated in Hungary in 2020 and 2021, the
survival rate of patients who underwent four cycles of treatment for infertility was 25%. The first
treatment resulted in a relapse in 11% of the patients. Each unsuccessful attempt is associated with
a significant drop-out rate, leading to a steady decline in the number of treatment cycles. After the
first intervention, 15.5% of patients (1101) give up or take a longer break from treatment, and more
than half of the patients (3981, 56.1%) give up or take a longer break from treatment after three
unsuccessful attempts” VESZTERGOM et al. 2023b: 49.

11 “After the first intervention, 15.5% of patients (1101), and after three unsuccessful attempts, more
than half of the patients (3981, 56.1%) give up or take a longer break from treatment” VESZTERGOM
et al. 2023b: 49.

12 VESZTERGOM et al. 2023b: 49.
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people seeking treatment? Abolishing the time limit alone cannot eliminate drop-
outs. It helps give couples a clearer vision of the future of treatment. If we also take
into account the new provision that the number of embryo transfers is not limited, it
is now up to the time available to couples and the capacity of the reproduction centres
to transfer frozen embryos. This significantly reduces stress and greatly shortens the
time needed to achieve pregnancys; it helps to move on.

On patient-friendly and embryo-friendly funding changes'®

Over the past twenty years, the date of the first child’s birth has been delayed. According
to the Central Statistical Office, in 1998, 13% of women aged 30 were childless, while
in 2018, this figure rose to 56%.!* The postponement of the first childbirth date
reduces the chances of having a child later. It is also noteworthy that, according to the
data of the Hungarian Central Statistical Office, while in 1998 the average number of
children per 100 women aged 30 was 156, in 2018 this fell to 76, indicating a reduction
in the rate of twin pregnancies which is considered the main risk of the treatment.
This change in trend will also increase the workload of the centres. However, the
implementation of the planned multi-tiered, rural-focused improvements may enable
the new system to operate efficiently and in a patient-centred way. The 2023 changes
are also intended to mitigate the negative demographic trend, as more people will use
the five treatments funded by the state than those who would have done so if they
had remained self-funded. The number of subsidised treatments has been increased
from the previous three to five, meaning that five embryo implantations will be
eligible for free funding. State funding covers the cost of medication, screening and
implantation. It is expected that the increase in the number of free implantations
will lead to more children being born. At the same time, the measure could lead to
a reduction in the number of cryopreserved embryos in the future. This change will
have a positive impact not only on patients but also on embryos. It will also speed up
the use of frozen embryos.® The costs of keeping embryos stored in clinics are also
covered by the state, incurring considerable expenses on storage and resources.'® Can
such a measure increase the chances of a live birth at the same time? It is likely to have
a positive impact on the number of births. 7

13 Legislation should be implemented to determine the fate of these embryos after the storage period
to ensure ethical practices and inform prospective parents of their responsibilities. Embryos can be
stored by freezing for up to ten years.

14 Lilla Szijarté examined the demographic data for the period 1998-2018 based on the data of the
Hungarian Central Statistical Office (KSH). SZiJARTS 2023: 122.

15 SziArTO 2023: 121.

16 SzyArRTO 2023: 121.

17 “Itis generally accepted that there is no difference in reproductive potential between ‘fresh’ and
frozen embryos, and therefore, except in some cases, there is no justification for new stimulation
treatments” VESZTERGOM 2023a: 45.
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The measure financed by the state is also justified in terms of speeding up the
turnaround time for patients awaiting treatment, and it is an important change given
the age of the patient population, as fertility rates are effectively decreasing month
by month over time. According to NEAK data, the age of women presenting for
infertility treatment in 2022 was 35.5 years."

The measure also reduces the number of embryos frozen by preventing the start
of new IVF treatments in case embryos from previous stimulations are awaiting
implantation.”

Under the new rules, if a couple has six embryos from one stimulation, a patient
under 36 can claim these six embryos free of charge, in that case with five implantations,
which means that they will get back one embryo per implantation. However, birth
chances of cryopreserved embryos could be influenced even more effectively by
allowing embryo donation in our country. This is not addressed in this article. This is
asensitive issue, as embryo donation is not regulated by law in Hungary. However, in the
European Union, donation without precedent is allowed in the Czech Republic. Various
non-scientific forums have reported that infertile couples in Hungary are using embryo
donation in this neighbouring country, which is banned in Hungary. This phenomenon
has been going on for years. If we look at the issue from the point of view of these frozen
embryos, which are awaiting implantation but not used, donation can be considered
a life-saving intervention, and its introduction is also a matter of moral consideration.
The prohibition of donation is primarily based on religious and moral grounds.

Conclusion

A number of relaxed regulations have been introduced since the introduction of
Government of Hungary oversight of human reproductive procedures in 2020. These
changes aim to reduce the burden on fertility centres and improve patients’ chances
of having children. The number of state-funded implantations following a given
IVF treatment was made free of charge. The three-month waiting period between
implantations has also been abolished and the number of embryos that can be
implanted has been limited, to one per implantation. To improve patient care and
reduce the workload of IVF centres, a network of specialised clinics was set up alongside

18 National Health Insurance Fund in Hungary.

19 “The issue of bringing forward the age of childbearing — according to the age of possibility — is
of paramount importance from a health and population policy point of view. Women’s fertility
declines gradually with age (30-35 years) and this decline accelerates after the age of 35. In recent
years, the similar trend of male age on reproduction has become evidence-based. In 2021 the
average age at childbearing was increasing, rising to 29.08, while the average age at the birth of
a woman’s first child, and the average age at which women undergo assisted reproductive treatment
was at 35.5 in 2022 (HRI survey based on NEAK data)”” VESZTERGOM et al. 2023b: 48.

20 “From a bioethical point of view, it is appropriate to regulate that a new embryo treatment can only be
started if the embryos already created have been used, i.e. implanted” VESZTERGOM et al. 2023b: 46.

112 ACTA HUMANA « 2024/1.



Regulation of Assisted Reproduction in Hungary

infertility clinics. These clinics mainly provide fertility counselling. The Government
of Hungary expects that these measures will lead to an increase in the success rate of
IVF treatments, leading to a rise in the number of children born. The Government of
Hungary expects the changes to improve the demographic deficit and ensure that all
desired children are born.

In Hungary, IVF is gaining ground and the Government of Hungary is providing
a lot of support, promising that within three years there will be testing centres in
every county, while assisted reproductive technologies and IVF will only be available
in existing and licensed state clinics.
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The Theory of Cartelisation and its Critique
in Koole

ANETT HORVATH! — MILAN NAGY?

The concept of a cartel party as formulated by Richard S. Katz and Peter
Mair initially provoked a debate between the authors and Professor Ruud
Koole, but several empirical studies on the issue of cartelisation have led to
a number of conclusions on the thesis that are worth further reflection.

Keywords: Katz—Mair, cartel parties, critique, Ruud Koole, country
specificities

On parties

“Political parties are political organisations with a membership and an
autonomous institutional structure, which put forward candidates for
parliamentary and municipal elections with a view to gaining a share of
political power and, through their representatives, play a decisive role in
shaping the political process and indirectly exercising power over the life

of society as a whole

To put it a little more precisely, political representation, which emerged and
became institutionalised in the 13" century, is a relationship between people,
manifested in the representation of the will and interests of a community. In
modern parliamentary democracies, where on the one hand the people exercise
their power through elections and on the other hand the representatives
collectively represent the will of the people, popular representation can
be understood as the “real will of the nation’, i.e. as a representation of will
or interests* that points to future performance, and political parties are
indispensable organisations that aim to mediate between the state and the
citizens in the competition for and the filling of political positions.®

—_
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Both formulations reflect the pars pro toto principle, i.e. that parties, while
representing only one section of society, seek to influence the whole by exercising
power and implementing their programmes. This requires, however, the acquisition
of power, which in modern (representative) democracies is achieved through
a parliamentary majority in elections. However, “democracy is costly, and clearly there
can be no stable democracy without well-resourced, viable parties”® The reasons for
and background to this assertion that central budget funding for political parties is
necessary can best be illustrated by looking at the history of party development. In
describing this process, particular emphasis should be placed on the phenomenon of
cartelisation as one of the defining issues of our time.

History of the development of political parties

The early forms of party formation were parliamentary clubs, societies, or in other
words, loosely organised protoparties with no extra-parliamentary membership,
which included honorary parties, parties organised by intellectuals, landowners and
citizens interested in politics. The politicians of these parties lived for politics and not
from politics.

Organised parties, which already had a national network, permanent organisation
and apparatus, were the first true form of modern parties.

The emergence of the modern mass parties of the 20th century, which developed
in part alongside the organised parties, was made possible by the extension of
suffrage, both on the part of the electorate and on the part of the parties. In terms of
expanding the parties’ voter base, the empowerment of the hitherto apolitical masses,
especially the working class and the peasantry, had enormous potential. The mass
socialist-social democratic parties that were then being formed benefited most from
the availability of a new voter base. These parties had a broad membership and were
characterised by strong party organisation and discipline. Class affiliation was the
basis for membership of mass parties, and their main function was to articulate and
represent class interests. Hence the typical forms of mass parties are class parties and
ideological or ideological parties.

Inthe 1950s and 1960s, as aresult of the transformation of the class and stratification
structure of society on the one hand, and the expansion of mediatised politics and
the professionalisation of politics on the other, the competing (competitive) people’s
parties, or “catch all”” parties, as they were also called, no longer aimed at representing
a community, but at maximising votes. In order to achieve this, ideology became less
important, party programmes became more general and the role of individual party
members was significantly reduced, while the role of party leaders was considerably

6 NAGy 2018:
7  For the original version of the so-called catch-all thesis, see KIRCHHEIMER 1966: 177-200.
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enhanced.® The role of political marketing and the use of the mass media in political
mobilisation and influence suggests that these parties could be called media parties.’
Although a significant number of parties have, for the reasons outlined above, become
umbrella parties, ideological parties have also survived.!

The cartel party thesis and cartelisation

Following Katz and Mair,'" a new type of party, the so-called cartel party, emerged,
the origins of which are disputed in the literature. Some date it to the 1970s, others
to the collapse of the bipolar world order.!? Whereas the classical mass parties relied
essentially on a broad, large membership (both in terms of activist work and party
funding through membership fees), with the advent of state support for parties they
became independent of the membership, entering into a symbiotic relationship with
the state.”® It follows that the term cartel party is used in political science literature
to refer to parties that rely exclusively on state resources, that are in fact identical
in their acquisition, and that thus limit the conditions of competition and are thus
separated from society.!*

In the last decades of the 20% century, the big parties, dependent on state funding,
collaborated with each other to build a closed system to make it difficult for new
political parties to become a parliamentary factor and to secure their financial
resources. The structure and operation of the cartel parties is also interesting in that
they have retained the mass base as a source of legitimacy, but their activities are not
primarily aimed at achieving social goals or representing values, but at the professional
operation of politics and, above all, at gaining and retaining power. The ideological
background is now blurred, and the ideological type of politician has been replaced
by managerial skills in party leadership. Membership is atomised, represented not
by social strata but by individuals; it follows that it has no real power, no influence,
on the functioning of the party. Another new phenomenon is that parties and the
state are more closely linked than in the past, while at the same time the relationship
between parties is not defined by competition but by “collusion” and cooperation.!s

8  Maas 2001: 167.

9  SzARVAS-TOTH 2003: 73.

10 BiHARI-PokoL 2009: 340—-341.
11 KATz-MAIR 1995: 5-28.

12 Smuk 2020: 747.

13 ToTH 2017: 52.

14 Smuk 2020: 747.

15 KAaTz-MAIR 1995: 13.
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A critique of the cartel party thesis

The concept of the cartel party, as formulated by Richard S. Katz and Peter Mair,
initially provoked a debate between the authors and Professor Ruud Koole, but several
empirical studies on the issue of cartelisation have led to a number of conclusions on
the thesis that are worth further reflection.

Koole has criticised Katz and Mair’s work from an analytical point of view on
several points, noting that the characteristics generally attributed to the type of cartel
party should be taken into account depending on the specific circumstances of the
country. Closely related to this is the criticism of the evolutionary approach to parties.
In Katz and Mair’s approach, the cartel party is the fourth form of party that has
evolved in the course of contemporary history. Koole, on the other hand, argues that
the coexistence of different types of parties should be assumed in research on parties.
In his view, instead of assuming the existence of an ideal party type at a given time, it is
better to examine why a certain type of party underwent certain changes and became
different at a given time. He is convinced that a closer relationship between party and
state can have different effects depending on, for example, the electoral system, the
media system and the history of the country.!® As an example, the parties and political
systems of the Central and Eastern European states, which suffered from decades
of communist dictatorship, show significant differences compared to the changes in
Western countries under liberal democracy. It follows that only a valid explanation
for the transformation of parties from one type to another can be given in the light of
a country’s specific situation and history.

In addition to the theoretical criticism of the thesis, practical, empirical studies
also pointed to weaknesses, as some of these studies found the theory to be adaptable
only with minor or major reservations. Detterbeck concludes that, even if the party
systems he has studied do exhibit features of cartel partisanship, these cannot always be
explained by Katz and Mair’s theory.!” In the case of the Canadian party system — and
of the Anglo-Saxon party system in general — Young found no evidence for the cartel
thesis either at the level of the individual party or at the level of the party system.!®
And Scarrow’s studies'® have shown that, contrary to a strong implication of the cartel
thesis, state subsidies to parties do not affect the outcome of party competition, so
that the “crowding-out effect” does not really work.?

Overall, Koole’s criticisms were certainly valid, as Katz and Mair often cited only
a few suitable examples to support their theory. This shortcoming has been well
demonstrated by the results of subsequent empirical research. It is important to note
that elsewhere, the authors have noted that the theory was not sufficiently tested in

16 KooOLE 1996: 519-520.

17 See DETTERBECK 2005: 173-191 and DETTERBECK 2008: 27—-40.
18 See YOUNG 1998: 339-358.

19 See SCARROW 2006: 619-639.

20 HOoORVATH-S00s 2015: 268.
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its initial phase, but that they had subsequently refined and supplemented their thesis
several times.

The Koole critique of domestic data®!

Over the past thirty years, a dependency relationship has developed between
parties in the domestic system and state resources that has made state subsidies an
indispensable element of the parties’ operation and existence.

By 2022, a close symbiosis between the total revenues of parliamentary parties and
the share of state subsidies can be said to have developed.

Katz and Mair’s theory of cartel parties, however, as critically formulated, should
be “tailored” to the specificities of the parties. The term “cartel” (a foreign word)
has been able to establish itself with a content in line with international standards
primarily in the domestic economic milieu, but less so in political science. The activity
of restricting competition between political parties (cartel) has no place in the case of
domestic parties. The unquestionable and natural premise of political parties is still
competition. This is why the name of the party of interest® could be a possible way of
embedding political science.

But being in the political arena has become extremely capital-intensive in recent
decades. This has made it in the common interest of parties to tacitly “play in the same
direction” for their organisational survival. In Katz and Mair’s theory of cartel parties,
this inter-party collusion is interpreted as a typical pattern, which can be understood
in an extended spectrum. In the domestic pattern, however, “quasi-alliance” between
parties is/can be almost exclusively established only in connection with the adoption
of the budget. Thus, the domestic pattern can be equated to a minimalist collusion.

Katz and Mair say that the parties have “conquered” the state in the context of the
exclusionary behaviour of the cartel party. The incumbents want broadly acceptable
governance, their aim is to keep those in and those on the outside still excluded. This
process is good for those on the inside and bad for those on the outside. This claim is not
clear-cut for domestic practice either, because by the end of the first decade of the 2000s
we witnessed a marked reshuffling in the ranks of domestic parliamentary parties.

The contradiction was born, the domestic interest league parties emerged, because
the dependency of the parties on state subsidies is not questionable, but at the same
time the exclusionary attitude of the system did not prevail, because new parties had
a chance to become powerful.

It would be desirable, however, to aim for a proper balance between public funding
and donations in terms of the parties’ sources of income. If the parties obtain all or
most of their funding from the state budget, it is likely that in the long term they will
lack the motivation to maintain regular contact with the various social groups.

21 HORVATH 2022: 185-196.
22 Interest — potential for a profitable outcome; league — association.
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